
[image: image1.jpg]


A Guide to Investing in Europe - The Netherlands

A Guide to Investing in Europe - The Netherlands

Prepared by NautaDutilh 

Contents

1INCOME, CAPITAL AND VOTING RIGHTS FOR SHARES

THE BOARD
12
CHAIRMAN
17
OTHER BOARD MATTERS
18
SHARE TRANSFERS
20
SHAREHOLDER LOANS
23
WARRANTS
24
MANAGEMENT RIGHTS
26
MANDATORY SALES
27
PENDING BILLS
28


This document is not intended to be a comprehensive review of all recent legal developments in this field, or to cover all aspects of those referred to. Readers should take legal advice before applying the information contained in this document to specific issues or problems.

Note

This section relates to private limited liability companies (Besloten Vennootschappen, (BV)). Unless specified otherwise, the same rules apply to public limited liability companies (Naamloze Vennootschappen (NV)). However, minor differences between NVs and BVs are not included. This section assumes a situation in which the company's shares or depository receipts are not listed on an EU regulated market or multilateral trading facility. If this would be the case various securities laws such as the Dutch implementations of the Prospectus Directive, Take Over Directive, MIFID and Market abuse would also apply. Certain listed NVs also need to comply with the Dutch Corporate Governance Code.

References are made to sections of Book 2 of the Netherlands Civil Code ("NCC"), which forms the principal statutory regime governing companies incorporated in the Netherlands.
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INCOME, CAPITAL AND VOTING RIGHTS FOR SHARES

Income

1.
Dividends

Dividends can only be paid out of distributable reserves.

2.
How are distributable reserves determined (e.g. can management accounts be used)?

A distribution of profits can be made after the adoption of the annual accounts in which the possibility for making the distribution can be established. Prior to the adoption of the annual accounts a company may only make interim distributions if the articles of association permit so and sufficient distributable reserves are available. Additionally, for NVs, an interim statement relating to the assets and liabilities prepared and signed by the directors of the company is required. In principle, management accounts can be used to determine the availability of distributable reserves for the foregoing purpose. These accounts must be filed with the Commercial Register on the occasion of an interim dividend.

3.
Who declares dividends?

After the adoption of the annual accounts, the final allocation of profits is usually determined by the shareholders (which includes the determination of the amount available for dividends). Specific provisions in the articles of association regarding the allocation of profits must be observed. Usually, the proposal for a dividend is made by the company's management board.

4.
If they are not paid, what are the rights of the shareholders?

Once the amount of dividend a shareholder is entitled to has been established, such shareholder is able to demand payment of the dividend. The articles of association may postpone the date on which the dividends become due and payable.

A resolution which allocates the profits and does not comply with the requirements of reasonableness and fairness is liable to be nullified. According to Netherlands case law, there must be reasonable grounds for profits to be retained. If there are no such reasonable grounds and the resolution is nullified by the court, the court may order the company to pay the shareholders a reasonable dividend.

5.
Can shares have fixed rights to dividends tied to issue price/share premium or a percentage of profits?

Yes, if specified in the articles of association. In the absence of a provision to the contrary in the articles of association, for the computation of the amount of the profit to be distributed on each share, only the amount of the obligatory payments on the nominal amount of the shares shall be taken into account.

6.
What are the local tax consequences of paying a dividend?

Dividend distributions on shares are generally subject to Netherlands dividend withholding tax at a rate of 15%.

The expression "dividend distributions" includes, among others: 

· distributions in cash or in kind;

· liquidation proceeds, proceeds of redemption of shares, or proceeds of the repurchase of shares by the company or one of its subsidiaries or other affiliated entities to the extent such proceeds exceed the average paid-in capital of those shares recognised for purposes of Netherlands dividend tax;

· an amount equal to the par value of shares issued or an increase of the par value of shares, to the extent that it does not appear that a contribution, recognized for purposes of Netherlands dividend tax, has been made or will be made; and

· partial repayment of the paid-in capital, recognised for purposes of Netherlands dividend tax, if and to the extent that the company has net profits (in Dutch: zuivere winst), unless the holders of shares have resolved in advance at a general meeting to make such repayment and the par value of the shares concerned has been reduced by an equal amount by way of an amendment of the company's articles of association.

Dividend tax is a pre-levy on personal income tax or, as the case may be, corporate income tax due by residents and non-residents in respect of profit distributions that are subject to income or corporate income tax. In other cases, dividend tax is a final levy.

Dividend tax is imposed on the beneficiary of the profit distributions. It is levied by way of a withholding by the company making, or deemed to be making, the profit distributions (the withholding agent). The withholding agent is responsible for the withholding and payment of tax to the tax authorities. Tax must be withheld at the time of the declaration of the profit distributions and, within one month thereafter, simultaneously be reported and paid to the tax authorities.

The rate of dividend tax (15 per cent) is normally reduced in respect of profit distributions made to shareholders who are resident of a country with which the Netherlands has concluded a double tax treaty. Similar reductions apply to shareholders who are resident of the Netherlands Antilles under the terms of the so-called Tax Arrangement for the Kingdom, which serves as a double tax treaty between the Netherlands and these two territories.

Pursuant to legislation to counteract dividend stripping, a reduction, credit or refund of dividend tax will not be granted if the recipient is not the beneficial owner of the related securities. Although it is intended that legislation prevents dividend stripping transactions, the scope of the actual text applies to other types of transactions as well.

In certain cases there is no need to withhold tax. An important exemption applies if profit distributions are made on shares which form a qualifying participation for purposes of the so-called "participation exemption". Furthermore, profit distributions on shares made to a parent company that is resident in another EU member state are exempted from dividend tax, provided certain conditions are fulfilled (including a shareholding requirement of, in principle, at least 5% in the nominal paid-up share capital of the Netherlands subsidiary)..

7.
Can late dividends attract interest?

Book 2 of the NCC does not contain any specific provisions with respect to interest regarding late dividends.

The general provisions of sections 119 and 120 of Book 6 NCC apply. Compensation for delay in the payment of a sum of money (e.g. dividends) consists of legal interest on that sum over the period that the debtor has been in default (default generally begins after serving notice upon the debtor in writing in which the debtor is granted a reasonable period for performing, and the debtor does not perform within this period). At the end of every year, the amount on which legal interest is calculated is increased by the interest owed over that year. Legal interest rates are fixed by regulation. The articles of association may provide for a higher interest rate than the legal interest rate. Such a stipulated interest rate applies instead of the legal interest rate, after the debtor has gone into default.

Capital

1. 
Can shares have differential rights on the return of capital (e.g. preference 
shares first then ordinary shares)?

Yes. As a general rule, all shares rank equally as to capital and dividend, unless the company's articles of association provide otherwise. However, in the Netherlands it is unusual that preference shares rank higher than ordinary shares with respect to the return of capital after liquidation of the company.

2. 
Can return of capital rights be tied to share premium rather than just issue price?
Yes, if the company's articles of association so provide. 

Votes

3.
Is it possible to have non-voting shares?

Non-voting shares do not exist. Under Netherlands law, it is possible that a trust office (administratiekantoor) issues depository receipts (certificates), representing certain shares in the company held by the trust office. The trust office is usually a foundation formed by the company. The rights conferred to depository receipt holders are determined by the trust conditions (administratievoorwaarden). Holders of depository receipts have the right to share in the company's profits. In most cases, the trust conditions grant the trust office the exclusive voting rights on the shares held by it.

However, it is possible that a voting right attached to a certain kind of share cannot be exercised under certain circumstances. For example, no vote may be cast for a share belonging to the company or to a subsidiary thereof or for a share in respect of which either of them holds the depository receipts. Furthermore, in principle, neither the company nor a subsidiary may cast a vote for a share in respect of which it has a right of usufruct or a pledge.

After a transfer of registered shares the voting rights attached to the shares may be exercised only after the company has acknowledged the legal act that constituted the transfer or the transfer document has been served on it.

After conversion of an NV into a BV a shareholder cannot exercise the voting rights attached to his shares until he has been registered in the shareholders' register.

Furthermore, the company's articles of association may prevent the shareholders from exercising their voting rights in certain events (e.g. in cases of conflicting interests or if a shareholder no longer meets the quality criteria as set out in the articles of association).

4.
Can shares have differential votes?

The NCC provides for an equality of voting rights, i.e. all shareholders have equal rights in proportion to the par value of their shares. Each shareholder has at least one vote.

If the authorised capital is divided into shares of unequal par values, the number of votes of each shareholder shall equal the aggregate par value of his shares divided by the par value of the smallest share. Fractions of votes are to be disregarded.

The articles of association may limit the number of votes which may be cast by a shareholder (e.g. the articles can provide that no shareholder may cast more than ten votes), provided that shareholders holding an equal amount of shares may cast an equal number of votes and that the limitation does not favour holders of a larger amount of shares over those holding a smaller amount of shares.

Furthermore, the articles of association may provide that a shareholder may cast more votes than another shareholder holding the same amount of shares of a different class, provided that not more than six votes are conferred on the first shareholder if the authorised capital is divided into 100 or more shares and not more than three votes, if the capital is divided into less than 100 shares.

In addition, the articles of association can provide for priority shares which allocate to their owners certain rights stated in the articles (e.g. the right of the meeting of priority shareholders as a class to make binding nominations to shareholders regarding the appointment, suspension and dismissal of board members, the right to veto proposed amendments of the articles of association or to veto a voluntary liquidation of the company).

5.
Are weighted voting rights allowed and effective (for instance, if the company 
is "in trouble" the institutions would expect to be able to take absolute 
control)?

Weighted voting rights do not exist under Netherlands law.

6.
What are the various matters which require shareholder approval and what 
are the majorities necessary for them?

Pursuant to the NCC, within the limits imposed by law or the company's articles of association, all powers which do not belong to the management or supervisory board are vested in the shareholders' meeting.

All resolutions in respect of which no greater majority is required by the articles of association or statutory law shall be passed by an absolute majority of the votes cast. The validity of a shareholders' resolution does not depend on the part of the capital represented at a meeting, unless the articles of association provide otherwise. Examples of important matters for which statutory law imposes quorum and special majority requirements are:

· legal merger or demerger (for NVs and BVs); 

· limitation of pre-emptive rights and decreases of issued share capital (for NVs).

A distinction is made between "normal" and "structure" companies in order to be able to determine the shareholders' powers and approval requirements.

A "structure" company (structuurvennootschap) is a company that meets the following criteria: 

· the issued share capital and reserves amount to at least €16 million;

· the company, or a dependent company (being a legal person in which the company owns at least 50 per cent of the shares), has instituted a works council pursuant to a statutory requirement; and

the company, together with its dependent companies, regularly employs at least 100 employees in the Netherlands.

In a "normal" company a shareholders' resolution is required in order to:

· appoint, suspend and dismiss managing directors and supervisory directors. The shareholders may be required to accept nominations made by the management or supervisory board, by a particular type or class of shareholders (usually the holders of priority shares). or by any other person or institution stated in the articles of association. These nominations can always be overruled by a majority of two-thirds of the votes cast, representing more than half of the issued shares;

· adopt the annual accounts;

· amend the articles of association. Furthermore, a notarial deed containing the amended provisions and a certificate of no objection of the Minister of Justice is required in order to give effect to the amendment. The amendment will only have effect with respect to third parties once the complete amended text of the articles is filed with the Commercial Register. The articles of association may contain provisions that restrict or exclude the right to amend all or certain provisions. An amendment of these provisions is nevertheless possible by unanimous vote of a meeting at which all shareholders are present or represented;

· approve a legal merger or demerger;

· dissolve the company, or file a request for its bankruptcy; and

· approve resolutions which establish major corporate changes. For example, a sale of all or substantially all of the company's assets is, according to certain legal commentators, a matter outside the realm of the powers of the management board and considered an action equivalent to dissolution of the company.

In a "structure" company the power to appoint, suspend and dismiss managing directors belongs to the mandatory supervisory board.

Irrespective of the applicability of the structure regime, the articles of association often provide that certain other important decisions by the company's management board are subject to the prior approval of the shareholders' meeting (or the meeting of a specific class of shares).

Additionally, for an NV such is in any event the case if the resolution of the managing board relates to an important change in the identity or character of the company or the undertaking, including in any case:

· transfer of the undertaking or practically the entire undertaking to a third party;

· the entry into or termination of a long-term co-operation of the company or a subsidiary with another legal person or partnership or as a fully liable partner in a limited partnership or general partnership, if such co-operation or termination is of far-reaching significance for the company;

· the acquisition or divestment by it or a subsidiary of a participating interest in the capital of a company having a value of at least one-third of the amount of its assets according to its balance sheet and explanatory notes or, if the company prepares a consolidated balance sheet, according to its consolidated balance sheet and explanatory notes in the last adopted annual accounts of the company.

Shareholder meetings

1.
What are the notice provisions for shareholder meetings?

A notice to convene a general meeting of shareholders is given by a letter, sent to the addresses of the shareholders as stated in the shareholders' register.  If registered depository receipts have been issued for its shares with the co-operation of the company, a meeting of the holders thereof is convened by a notice published in a nationally distributed daily newspaper. The articles of association may regulate notices convening a shareholders' meeting differently.

A notice convening a shareholders' meeting shall be given no later than 15 days prior to the day of the meeting.  If this period is shorter, or if no notice convening the meeting is given, no legally valid resolution may be passed except by unanimous vote at a meeting at which the entire issued capital is represented.

2.
What are the quorum requirements?

The validity of a resolution does not depend on the part of the capital represented at a meeting, unless the articles of association or statutory law provide otherwise. If the articles prescribe a quorum and this quorum is not represented at the shareholders' meeting, then, unless the articles provide otherwise, a new meeting may be convened at which the resolution may be passed, irrespective of the part of the capital represented at such meeting.

3.
Can resolutions be passed in writing and if so, do all shareholders have to 
sign them?

Unless registered depository receipts have been issued for shares with the co-operation of the company, the articles of association may provide that resolutions of shareholders may be passed other than at a meeting. If the articles contain such provisions, resolutions may only be passed by unanimous vote of the shareholders entitled to vote. In that case, the votes may only be cast in writing.

According to Netherlands case law, the statutory provision which entitles the managing and supervisory directors to render advice in a shareholders' meeting similarly applies in the case of decision-making outside a meeting.

4.
Who can convene meetings of shareholders?

The management and the supervisory boards have the power to convene a general meeting of shareholders. The company's articles of association may also vest such power in other persons.

One or more shareholders or holders of registered depository receipts issued for shares with the co-operation of the company, who jointly represent at least one-tenth of the issued capital or such lesser amount as is provided by the articles of association, may, on their application, be authorised by the president of the court to convene a general meeting. The president will dismiss the application if it appears that the applicants have not previously requested the management and supervisory boards in writing, stating the exact matters to be considered, to convene a general meeting and neither board has taken the necessary steps to ensure that the meeting is held within six weeks after the request was made. The president will grant the authorisation if the applicants show, prima facie, that they have a reasonable interest in holding the meeting. The president will determine the form and the periods for convening the general meeting.

If the persons who are authorised to convene a meeting have failed to hold the prescribed annual general meeting or a meeting prescribed by the articles of association, any shareholder may be authorised by the president of the court to do so himself.

5.
What are the powers of the court to overturn resolutions once passed?

Section 15 of Book 2 of the NCC sets out that, without prejudice to any other statutory provision, a resolution of a constituent body of a legal person (such as the general meeting) may be declared null and void by the court on the grounds that it is contrary to:

· statutory provisions or provisions in the articles of association regulating the passing of resolutions;

· the principles of reasonableness and fairness regarding the conduct of a legal person and the persons who by virtue of law and its articles of association are concerned with its organisation in relation to each other; and

· any by-laws.

Furthermore, the general private law provisions on the nullity or annullability of legal acts also apply to shareholders' resolutions. If a resolution has been entered into as a result of threat, fraud, abuse of circumstances or error, it may be declared null and void. Where the shareholders' resolution prejudices one or more of the company's creditors, the same sanction applies. The nullity of a resolution can be invoked by means of a declaration addressed to the general meeting by the person in whose interest the ground for avoidance has been given.

A resolution of a constituent body of a legal person that is contrary to the law or the articles of association is automatically, without interference of the court, null and void, unless another consequence follows from the law. The failure to do some act required by law or the articles of association or to notify a person or body prior to the passing of the resolution also implies a void resolution. Furthermore, in general, every legal act which, by its content or necessary implication is contrary to good morals or public order, is void.

The NCC provides for special corporate inquiry proceedings conducted before the Enterprise Chamber of the Amsterdam Court of Appeal (enquête). This special court has the power to suspend or nullify resolutions adopted by, amongst others, the shareholders' meeting, provided certain conditions are met.

Share premium

1.
What are the restrictions on use of share premium; can dividends be paid out 
of it?

Under Netherlands law share premium (agio) is a distributable reserve which implies that dividends can be paid out of it unless the articles of association provide differently. The payment of dividend is subject to the requirements described above in "Income, Capital and Voting Rights for Shares".

Redeemable shares

1.
Are redeemable shares permitted; what are the applicable rules and 
procedures?

Under Netherlands law, redeemable shares do not exist as such. The general meeting of shareholders may, however, resolve to reduce the issued capital by a redemption of shares. The shares referred to in the resolution must be designated and provisions for the implementation of such resolution must be made therein. The paid-up and called-up capital may not fall below the minimum capital required at the time of the resolution.

A redemption may relate to shares held by the company itself or of which it holds the depository receipts. A redemption may also relate to shares held by third parties, but only with respect to all the shares of a class:

· of which, in the case of a BV, all the shareholders agree thereto; or

· in respect of the issue of which, in the case of NVs and BVs, the articles of association provide that the same may be cancelled on repayment; or

· to the balloted shares of a class in respect of the issue of which the articles of association provide that the same may be balloted on repayment.

In order to effect a resolution by which shares are cancelled, no amendments of the articles of association are required. The NCC sets out provisions relating to the buy-back of shares (including depository receipts issued in return) and does not apply to shares which the company acquires by universal succession of title.

Purchase of own shares

1.
Are purchases of own shares permitted; what are the applicable rules and procedures?

The acquisition by a company of shares in its capital which are not fully paid up is null and void. A company may only acquire shares in its own capital for no value or if:

· the acquisition price for the repurchased shares can be paid out of distributable reserves (violation of this rule may result in personal liability of the managing directors);

· the nominal amount of the shares to be acquired, together with the shares in its capital already held by the company and its subsidiaries, does not exceed 50 per cent of the issued capital (for unlisted NVs all shares except for one can be acquired. For listed NVs the 50 percent threshold also applies);

· the articles of association permit the acquisition; and

· the authorisation to acquire is granted by the general shareholders' meeting or by another corporate body appointed to do so by the articles of association or the general meeting.

A subsidiary may not, for its own account, subscribe or cause the subscription for shares in the capital of its parent company unless that parent company is permitted to acquire its own shares. In the event of a breach of this provision, the directors of a company are jointly and severally liable to compensate the subsidiary for the acquisition price by means of transferring the shares. A director is not required to pay any compensation if he proves that the company cannot be held responsible for the subscription or the acquisition.

Issue and transfer of shares

1.
What are the statutory rights of pre-emption of shareholders in respect of the 
issue of shares?

Unless the articles of association state otherwise, each existing BV shareholder has a pre-emptive right to purchase newly issued stock of the type owned, proportional to his existing shares in the capital of the company, except for shares issued to employees of the company and its group companies. When new shares in an NV are issued other than for cash, these pre-emptive rights do not apply, unless the articles of association provide otherwise.

Except when provided otherwise in the articles of association, holders of preference shares have no pre-emptive rights at all and existing shareholders (including holders of preference shares) have no pre-emptive rights with respect to newly issued preference shares.

2.
To what extent can they be disapplied either generally or specifically?

The articles of association can exclude pre-emptive rights generally or specifically. The shareholders can, for each new issue of shares, restrict or exclude the pre-emptive rights of existing shareholders, unless the articles provide otherwise. The holders of shares in an NV can delegate this right to exclude or restrict the shareholders' pre-emptive rights to the management board or the supervisory board (whichever was originally delegated the power to issue new shares, see below). This power is limited to a period of five years, cannot be revoked (unless stated otherwise in the delegation resolution) and may be renewed from time to time. A shareholders' resolution to restrict or exclude pre-emptive rights or to delegate this power requires a super majority of two-thirds of the votes cast if less than half of the issued stock is present or represented at the meeting. Within eight days after the resolution was taken, the company must file the complete text thereof with the Commercial Register.

3.
What are the statutory rights of pre-emption on transfer?

There are no statutory rights of pre-emption as such on the transfer of shares. However, the transfer of BV shares must be subject to a transfer restriction clause (blokkeringsregeling), which requires either the approval by the company's management, supervisory board or another corporate body (e.g. the shareholders' meeting) as set out in the articles of association, or provides for rights of first refusal of the other shareholders. This right of first refusal effectively results in a right similar to a pre-emptive right. The articles of association may specify which shareholders have this right and in respect of which type of shares. It is possible to provide in the articles that the right of first refusal may only be exercised by shareholders of particular types or classes in a specific order of priority. NV shares, when registered, may be made subject to similar provisions.

4.
What are the procedures for issuing shares?

The general meeting of shareholders is entitled to pass a resolution regarding the issue of shares and to determine the consideration for these shares. The shareholders can delegate this power to the management or supervisory board. This power can be revoked at any time. The articles may also confer the power to issue new shares to the management or supervisory board. This all applies mutatis mutandis to the granting of rights to subscribe for shares, but not to the issue of shares to a person who exercises a previously acquired right to subscribe for shares.

The company shall notify the shareholders in writing of an issue in respect of which there is a pre-emption right and the period (for the BV at least four weeks after the day of despatch of such notice and for the NV at least two weeks after the day such notice has been published in the Government Gazette (Staatscourant) during which such right may be exercised. Where the shareholders do not exercise their rights of pre-emption, the company is permitted to place the shares with third parties.

The issued shares are placed by the management board. This placement requires a notarial deed, executed before a notary who has his office in the Netherlands.

Some different rules apply to NVs. The power to issue shares can be delegated to the management or supervisory board for a certain period not exceeding five years, during which the power cannot be revoked, unless otherwise stated in the resolution, but it can be renewed from time to time. If there are different types of shares. the power of the shareholders to issue shares of a specific type and to delegate this power is subject to the prior approval of the holders of that type of share. Within eight days after the adoption of a resolution to issue shares, the text of such resolution must be filed with the Commercial Register.

If registered shares are issued by an unlisted NV, a notarial deed is required. Where an NV, whose shares or depositary receipts are listed on a regulated market and/or a multilateral trading facility, issues registered or bearer shares, the placement does not require a prescribed form.

In the case of a public issue, the management board must observe the applicable stock exchange and supervisory regulations.

In the case of an NV, if the subscription price of the shares is above par, the share premium must be paid at the time of the issue: for a BV, the time of payment of the share premium is negotiable.

If the consideration is below fair market value, the value of the stock of the existing shareholders will be diluted. This may lead to an action in court based on the grounds that the determination of the consideration violated principles of good faith.

5.
Is a notarial deed required?

See above.

6.
Is any government consent required?

If the articles of association are amended, a certificate of no objection from the Minister of Justice is required. This certificate can only be refused on the grounds that the company might become illegal or be used for illegal purposes. A simple increase of capital is unlikely to lead to such illegal purposes.

7.
Is capital duty payable? 

No. Netherlands capital duty has been abolished as of 1 January 2006.

THE BOARD

1.
How many boards are there?

Every BV and NV must have a management board which, depending on the company's articles, may consist of one or more managing directors. Both natural and legal persons can be appointed. Managing directors may be of any nationality. Under Netherlands law no distinction is made between executive members and non-executive members of the board. In principle all members of the management board have equal responsibilities and are therefore subject to the same liabilities.

In a "normal" company, the articles of association may provide for a supervisory board consisting of one or more supervisory directors. This is referred to as a two-tier board structure. Only natural persons qualify for appointment. Supervisory directors are not required to be nationals of the Netherlands.

In a structure company (the criteria for which are described above under "Votes"), the institution of a supervisory board, consisting of at least three members, is obligatory. In a structure company, certain persons are ineligible for the office of supervisory director.

A pre-bill is pending to introduce a one-tier board system option in the Netherlands. This bill will not become law earlier than mid/end of 2009. Further information is provided in the Chapter "Pending Bills" in this Guide.

2.
What are the responsibilities and obligations of the board(s)? 

Management board

The management board is responsible for the management of the company (i.e. the day-to-day decisions and administration of the company). Managing the company is a collective responsibility of the management board; a division of tasks is possible but not in a way that a certain matter is entirely withheld from the collective responsibility of the management board.

The power of the management board is not unlimited in scope. Acts that greatly interfere with the company's or enterprise's structure, such as a transfer of all of the assets of the company, are subject to the approval of the general meeting of shareholders (see also above under "Votes").

The power of the management board is further restricted by the object of the company, as it appears from the articles of association and is subject to any other restrictions under the company's articles; for example, the articles often provide that certain acts or resolutions of the management board shall require the prior approval of another corporate body. Such restrictive clauses cannot be invoked against third parties acting in good faith.

The management board, as well as each managing director, is entitled to represent the company.  However, the articles of association may restrict the right of representation of a managing director. The articles may establish a two signature system pursuant to which the company may (other than by the management board) only be represented by two or more managing directors or a managing director and (a) holder(s) of a power of attorney acting together. Restriction of the right of representation of the management board is not permitted.

Within the limits of the law and the articles of association, as described above, the power of the management board is basically autonomous, i.e. the management board cannot be forced to comply with the instructions of the general meeting or another corporate body. However, if the company is part of a group of companies, the articles may require that the management board complies with directives issued by another corporate body concerning the general course of the company's financial, social and economic policy and personnel management.

Supervisory board

The function of the supervisory board is to supervise the management board and oversee the general course of affairs within the company. In the performance of these duties, the supervisory directors must take into account the interest of the company and the connected enterprise as a whole, including the employees, shareholders and the business in general. This results in an independent approach to their duties.

A supervisory director is not, save in unusual cases (such as, amongst others, a conflict of interest between the company and one or more of its managing directors in which event the liability regime applicable to managing directors is equally applicable to the supervisory director), entitled to represent the company. Unless the articles provide otherwise, the supervisory board is entitled to suspend each and any managing director at all times. Furthermore, the articles of association often provide that the supervisory board is entitled to manage the company during any period when there are no managing directors at all or for the time they are absent.

The supervisory directors have collective powers and responsibilities.

The duties of supervisory directors are more personal in character than a foreign shareholder may initially assume. Typically, a supervisory director, appointed on the proposal of a specific shareholder, cannot, as is the case in some foreign jurisdictions, be replaced at a meeting of the board by another representative of the shareholder on whose proposal he has been appointed.

The supervisory board of a structure company has the following special powers: 

· appointment, suspension and dismissal of the members of the management board; and 

· prior approval of certain important decisions of the management board.

Furthermore, the supervisory board of a structure company is obliged to establish its composition and profile (i.e. the number of directors and required skills and background of each supervisory director) also having regard to the nature of the company's business.

3.
What is the power of the individual directors to bind the company?

See above.

4.
Do these differ for executive and non-executive directors?

Not applicable (see above).

5.
How are the managing and supervisory directors appointed, suspended and removed?

In "normal" companies, the managing directors are appointed, suspended and removed by the general meeting of shareholders. The articles of association may provide that an appointment shall be made from a list of candidates containing the names of at least two persons for each vacancy to be filled (a binding nomination). The general meeting may, however, by a resolution passed with a two-thirds majority of the votes cast representing more than one-half of the issued share capital, resolve that such list shall not be binding. Furthermore, the supervisory board has the power to suspend the managing directors at any time if the articles of association do not provide otherwise.

In normal companies, the supervisory directors are generally appointed, suspended and removed by the general meeting of shareholders. However, the articles may provide that one or more supervisory board members, not exceeding a third of the total number, shall be appointed, suspended and removed, otherwise than by the general meeting.

In structure companies, the managing directors are appointed, suspended and removed by the supervisory board. This right cannot be limited by any binding nomination. The supervisory board shall notify the general meeting of shareholders of an intended appointment of a managing director. It shall not remove a director until the general meeting has been consulted on the intended dismissal.

The supervisory board members are appointed by the general meeting of shareholders on the nomination of the supervisory board. The supervisory board shall inform the general meeting of shareholders and the works council of its proposal to nominate one or more supervisory directors. In principle, the articles of association may not restrict the circle of nominees.

The general meeting of shareholders and the works council may recommend persons to the supervisory board which the supervisory board may nominate as supervisory board members. The supervisory board shall inform them in the event of a board vacancy to be filled. In principle, the supervisory hoard shall nominate and propose persons recommended by the works council for one-third of the number of members of the supervisory board. The general meeting of shareholders may reject the nomination and proposal with an absolute majority of the votes cast representing at least one-third of the issued capital.

The articles of association may deviate from some of the above-mentioned provisions (i.e. instead of being appointed by the general meeting of shareholders the articles of association may provide that the supervisory board appoints new supervisory board members).

An individual supervisory director of a structure company, can be removed by a decision of the Enterprise Chamber. For this purpose, a petition can be filed by the company represented by the supervisory board, the general meeting or the works council. The grounds for removal are neglect of duties or other serious reasons, or any drastic change of circumstances as a result of which the company cannot reasonably be required to keep the supervisory director in office. An example of the latter could be a merger. A supervisory director can also be removed by a decision of the Enterprise Chamber where the Enterprise Chamber, in inquiry proceedings, has established mismanagement.

Furthermore, the general meeting of shareholders may pass a motion of no confidence in the supervisory board as a whole with an absolute majority of the votes cast representing not less than one-third of the issued capital. Such a resolution may only be adopted after the board of managing directors has first notified the works council of the proposal for the resolution and the grounds therefor. The works council may then determine its position in respect of the proposed resolution. The resolution shall result in the immediate removal of the members of the supervisory hoard. Immediately thereafter, the board of managing directors shall then request the Enterprises Division of the Court of Appeal in Amsterdam to appoint temporarily one or more supervisory board members. The temporary supervisory board shall procure that a new supervisory board shall be constituted in accordance with the NCC and within a period set by the Enterprises Division of the Court of Appeal in Amsterdam.

6.
In particular, what majority of shareholders can appoint, suspend or remove 
managing and supervisory directors?

If, under the rules set out in the previous paragraph, the shareholders' meeting is authorised to take such resolution, this resolution shall be passed by an absolute majority of the votes cast, unless the articles of association require a greater majority. With respect to the suspension and removal of managing and supervisory directors, the articles may not require a greater majority than two-thirds of the votes cast, representing more than half of the capital.

7.
Can alternate managing directors be appointed; if so, what are their rights 
and obligations?

Under Netherlands law alternate or shadow directors do not exist. However, the management board may appoint persons who are not members of the board to certain management positions. The authority to delegate power to such persons may be set out in the articles or in the regulations of the board (bestuursreglement), but also in the absence of a provision to this effect, the board is free to appoint one or more managers. Persons who are not members of the management board can be given the power to act on behalf of the company vis-à-vis third parties. Usually this is done by means of a power of attorney (proxy), but it can also be provided for in the articles. The powers of a proxyholder and the limitations on his authority to act for the company should be clearly defined in the power of attorney. A continuous power of attorney must be filed with the Commercial Register. The limitations contained in the power of attorney can then be invoked against third parties. The relation between the company and its proxyholder(s) is, for the most part, controlled by ordinary agency principles.

8.
To what extent can powers of the management board be delegated to 
committees or individual directors?

The members of the management board have collective powers and responsibilities. The managing directors share responsibility for all decisions and acts of the management board and for the acts of each individual managing director. The management board is generally imputed to have knowledge of everything that each managing director knows or should know.

The articles of association may assign special responsibilities (e.g. financial affairs) to one or more members of the management board. These delegated responsibilities remain within the power of the management board as a whole and are part of its collective responsibility for corporate affairs.

The management board may adopt, for internal purposes, a set of regulations that describe in detail the duties, responsibilities and powers of each managing director. Whilst these regulations have no external effect, they can be of practical use and may have a significant impact on the liability of a managing director towards the company in cases of mismanagement.

Although all supervisory directors have equal powers and duties, the articles of association may provide in certain cases for a "designated supervisory director" who represents the supervisory board in the period between meetings and supports the management board in its daily executive responsibilities.

9.
Are differential voting rights permitted, i.e. can one director have more votes 
than his fellow directors?

In principle, members of the management board, including the chairman, have equal voting rights. The company's articles of association may provide that a certain managing director, specified by name or function (e.g. the chairman) shall have more than one vote. However, no managing director, including the chairman, may have a voting power that allows him to outvote all other managing directors.

10.
Is it possible to give a group of shareholders an entrenched right to appoint a 
director or directors?

The articles of association may require the shareholders to consider a nomination by holders of a particular type of shares (usually the holders of priority shares), which entrenches the position of the group of holders of this particular type of shares with respect to the appointment of managing directors. (However, this nomination can be overruled.)

If different types of shares exist in a company, appointment by holders of one type of shares of all or part of the management board (a "classified board") is prohibited. Shareholders may, however, conclude a shareholders' agreement requiring the parties thereto to vote in favour of a proposal made by holders of one type of shares.

11.
Is a contractual right to appoint a director effective?

See above. Yes, shareholders may create a contractual obligation to vote in a certain manner. for instance to vote in favour of certain nominations. Although it is not prohibited for shareholders to enter into such a voting agreement, a voting agreement is not permissible if it violates mandatory law or if its contents are contrary to good morals (goede zeden) or public order (openbare orde). Common examples of non-permissible voting agreements are:

· agreements under which a shareholder must withhold from voting, or vote in a certain manner, in exchange for remuneration; and

· agreements under which a shareholder must vote in accordance with instructions or directions from any of the company's corporate bodies or third parties if this continues for a prolonged period of time.

CHAIRMAN

1.
Who appoints the chairman of the board?

The articles of association generally provide for the directors to appoint one of their number to be chairman: if the articles do not make a provision with respect to appointing a chairman, this power is also vested in the board. It is possible for the articles to provide that at the general meeting, the holders of a certain type of shares or the supervisory board will have the right to appoint the chairman. Netherlands legal commentators, however, are of the opinion that in a structure company this power cannot be vested in the shareholders because the right to appoint managing directors is vested in the supervisory board.

The foregoing also applies with respect to the appointment of the supervisory board.

2.
What are his rights and obligations?

The chairman will chair board meetings and has all powers needed to ensure that meetings run smoothly. Furthermore, he has to ensure that the secretary circulates an attendance list and that all agenda points are discussed. The chairman also determines when a certain matter is ready for voting.

3.
Does he have a casting vote?

The company's articles of association may provide that the chairman shall have a casting vote if there is a tied vote, subject to the requirements set out in the paragraph under question 9 of "The Board" above. The ruling pronounced by the chairman at a meeting in respect of the outcome of a vote is then decisive. The same applies to the contents of a resolution passed, to the extent that the vote related to a proposal was not made in writing.

4.
If so, can it be removed?

Yes, the casting vote can be removed.

OTHER BOARD MATTERS

1.
What are the quorum requirements for a board and to what extent can they 
be varied?

As a general rule, board resolutions are approved with an absolute majority of the votes cast. However, the articles can provide for a certain quorum with respect to certain board resolutions.

2.
How are board meetings called, i.e. who has the right to call them and what 
are the notice provisions?

Meetings are scheduled informally. There are no statutory notice requirements. The board's manual or regulations may provide detailed rules concerning the scheduling of board meetings. The company's articles may provide certain rules, for example that there shall be a board meeting every time a board member so desires.

3.
Can meetings be held over the telephone?

In principle, yes; the company's articles of association or the board's manual or regulations may contain specific requirements in this respect. The board should always draw up the minutes of a meeting (held on the telephone) to make sure that other corporate bodies or persons can check what has been discussed and agreed in the board meeting.

4.
Are written resolutions of all (or a majority of) directors effective?

A resolution of a corporate body should be the result of joint discussions of all members of such body who, after having been invited thereto, wish to participate in such discussions. In order to meet such requirement, resolutions outside a formal meeting should be unanimous. Usually, this is set out in the articles of association.

5.
What are the rules regarding directors voting on matters in which they are 
interested?

Unless the articles of association provide otherwise, a company shall be represented by the members of its supervisory board in all matters in which it has a conflict of interest with one or more directors. The general meeting always has the power to designate one or more other persons for such purpose.

There is a conflict of interest in respect of all legal acts and legal proceedings between the company and one or more of its directors (a "personal and direct interest" of the director). Furthermore, legal acts between the company and a third party, with whom the director has a special relationship, result in an "indirect" conflict of interest. Another possibility acknowledged in case law is that of a "qualitative" conflict of interest, where the director (as opposed to the company) acts in another role. for example in his role, as director of another company.

If the articles of association remove this provision, transactions completed where there is a conflict of interest can, under certain circumstances, be reversed.

6.
If a director is removed against his will, does he have rights of 
compensation?

Pursuant to Dutch law a managing director (or statutory director) has two capacities. Firstly as a managing director appointed by the shareholders meeting and secondly as an employee employed on the basis of an employment contract (if any). The employment contract of a managing director terminates, in most cases, on his removal from the board. In case no additional employment relationship exists a permit is not required from the Centre for Work and Income (Centrum voor Werk en Inkomen CWI).
Disputes and claims fall, in most cases, under the jurisdiction of the District Court. The District Court cannot order the company to reinstate a managing director. If the court finds that the termination was unreasonable, the managing director may be entitled to a substantial severance payment from the company. In most cases, a settlement is reached with the board member whereby his employment is terminated with a golden handshake.

SHARE TRANSFERS

1.
What are the formalities for transferring shares?

The transfer of BV shares must be restricted according to mandatory legal provisions. The transfer must be subject either to approval by the company's management or supervisory board or such other corporate body as set out in the articles of association, or to rights of first refusal of the other shareholders. Combinations are also permitted. Unless the articles provide otherwise, these restrictions do not apply when a share is transferred to a shareholder's spouse, certain relatives, another shareholder, or to the company itself.

BV shares, which can only be registered shares, are transferred by a deed of transfer by a Netherlands civil law notary. The notarial deed contains certain specified details about the parties, the company and the shares being transferred. Unless the BV is a party to the transfer, the notarial deed must be acknowledged (erkenning) by the company, or served upon the company by a Netherlands bailiff (betekening). The company itself can acknowledge the transfer at its own initiative once it has actual knowledge of the transfer by means of the entry of the new shareholder in the shareholders' register.

Any restrictions on the transfer of NV shares must be set out in the articles of association. Restrictions can only apply to registered shares: bearer shares are always freely transferable.

An NV may issue both bearer shares and registered shares. Bearer shares are transferred by surrendering share certificates (unless the shares have been deposited with the Necigef central clearing house organisation, which provides for transfers by book entries).  Registered shares are transferred by a deed of transfer executed before a Netherlands civil law notary or can be transferred without a prescribed form if the NV's shares or depository receipts are admitted to trading on a regulated market or a multilateral trading facility. The provisions set out above in relation to BV shares apply equally here.

Actual or potential holders of a direct or indirect interest (in terms of shares or voting rights or both) in the capital of an NV incorporated in the Netherlands whose shares or depository receipts are admitted to trading on a regulated market in the European Union must notify the company and the Netherlands authority for the financial markets (AFM) when one of the following thresholds is reached or passed: 5, 10, 25, 30,40,50,60,75 and 95 per cent. The AFM will subsequently publish the notification. In addition, the name of the holder of 100 per cent of the shares in a BV or NV must be filed with the Commercial Register.

2.
Is board approval required?

Approval by the board is necessary, if the articles of association provide so by means of the "approval procedure" as set out above.

3.
Who needs to sign the transfer documents?

In the event of a transfer of BV shares and unlisted registered shares in an NV, the notarial deed required for the transfer has to be signed by both the transferor and the transferee. Usually, the notarial deed is also signed by the company involved to record such company's acknowledgement of the transfer. In the case of a transfer of listed registered NV shares, the deed (which need not be in notarial form) has to be signed by both parties as well.

4.
Does it need to be notarised?

See above.

5.
Is stamp duty or any other impost charged on share transfers?

No. However, if the company qualifies as a real estate investment company (70 per cent or more of its assets consist of Dutch real estate and its purpose is the sale, purchase and/or exploitation of real estate), the transfer of the shares may be subject to real estate transfer tax at a rate of 6 per cent which is levied over the fair market value of the real estate involved.

6.
Do local companies have share certificates?

Share certificates can only be issued to NV shareholders. The issue of share certificates to BV shareholders is specifically prohibited. The share certificate for an NV share can be in the name of the shareholder (a registered share certificate) or can be made out to bearer. A bearer certificate cannot be issued until the full amount of the par value of the shares it represents has been paid up. Share certificates must be signed by one or more managing directors.

7.
Are there any restrictions on who can hold shares in a company?

The articles of association of an NV or a BV may limit the transfer of shares to persons who do not meet specific criteria. Restrictions can only apply to registered shares. Permissible restrictions may include a limitation that registered shareholders be individuals or entities having certain qualifying characteristics, such as residency in the Netherlands, a specified family affiliation, or the absence of shareholdings in a directly competitive industry. However, a restriction on transferability is not permitted if such restriction would render a transfer impossible or exceedingly onerous. Among restrictions considered to be forbidden are those in which the price to be received by the transferor is inequitable and those in which the qualifying characteristics of those to whom the shares may be transferred are too limited.

There are general prohibitions on a company acquiring its own shares or holding shares in its parent company.

It is possible that the acquisition of shares in another company is contrary to the company's purpose clause laid down in its articles of association which implies that the resolution to acquire shares could be nullified.

8.
Are there any legal impediments on the company assisting the acquisition of 
its shares?

Yes. The statutory financial assistance rules prohibit a Netherlands company from providing collateral, guaranteeing the price or otherwise guaranteeing or binding itself jointly and severally with or for third parties "for the purpose of the subscription or acquisition by third parties of its shares, or depository receipts issued therefor". These prohibitions also extend to the subsidiaries. The financial assistance rules apply to share acquisitions only, and not to asset acquisitions. 

The prevailing theory is that a violation of these rules has the effect of voiding the entire transaction, or at least voiding the relevant part of the transaction.

The fundamental problem of the Netherlands financial assistance prohibitions is the statutory language which precludes providing collateral "for the purpose of" acquiring shares by third parties in the company's own capital. Numerous alternatives have been proposed to avoid the restrictive financial assistance prohibitions. There is, however, no case law which provides a conclusive interpretation of the statutory prohibitions. Moreover, if the alternatives avoid the financial assistance prohibitions, they may be challenged on the basis of creditors' fraud, ultra vires or mismanagement.

The NCC used to prohibit both Dutch private and public limited liability companies (BVs and NVs, respectively) from providing security, giving a price guarantee or otherwise binding themselves, whether jointly and severally or otherwise with or for third parties, with a view to the subscription or acquisition by a third party of shares in their share capital or depository receipts. Any of the foregoing was considered providing unlawful financial assistance. 

Article 2:98c NCC now allows NVs (and their subsidiaries) to grant loans to third parties for the purpose of financing the acquisition by a third party of shares in their share capital or depository receipts. The granting of loans in such circumstances was previously only available to BVs. Other forms of financial assistance remain prohibited. The financial assistance prohibitions do not apply to NV shares acquired by or for the account of employees of the company or its group companies. Similar to the provision existing for BVs, Article 2:98c NCC stipulates that the relevant loan may not exceed the amount of the NV's freely distributable reserves and that the NV is required to maintain a statutory reserve for the amount of the loan. In contrast to the NCC provision for BVs, however, the "on-lending" by NVs is subject to several additional conditions:

· the terms of the on-lending loan (including with regard to interest and collateral) must be in line with fair market conditions;

· the creditworthiness of the borrower of the on-lending loan must be thoroughly investigated; 

· if the on-lending loan is granted for the purpose of the acquisition of newly issued shares or treasury shares from the NV itself, the price to be paid for those shares must be a fair one; and

· the granting of the loan is subject to the prior approval of the company's shareholders. For unlisted NVs, a two-thirds majority vote at the shareholders' meeting is required if less than half of the NV's issued share capital is represented at the meeting. For listed NVs, an even larger majority – 95% (without quorum requirements) – is required under all circumstances.

SHAREHOLDER LOANS

1.
What are the relevant local legal considerations with regard to shareholder loans? In particular, are there any special rules which apply because these loans are held by shareholders (for instance, would the interest be treated as a distribution under any circumstance)?

Netherlands corporate law does not provide for any specific restrictions with respect to loans granted on an arm's length basis by shareholders in an NV or BV (there is no concept of equitable subordination). It should be noted that, from a Netherlands tax perspective, loans can be re-characterised into equity if they have certain equity characteristics.

Furthermore, thin-cap regulations are applicable. Interest may not be deductible to the extent the proportion of debt and equity capital exceeds a certain ratio. This ratio is either 3:1 or the average ratio of the group. The non-deductibility of the interest is limited to the balance of interest paid and received on intercompany loans.

The above loans should be clearly distinguished from loans granted by the BV or NV to a shareholder. As mentioned above, the granting of those loans is restricted by certain Netherlands corporate law provisions.

2.
Are the shareholder loans freely transferable under local law and are there 
any regulatory restrictions on the creation and transfer of the loans?

There are no specific provisions under Netherlands corporate law which would restrict the creation and transfer of loans agreed on an arm's length basis and which are granted by shareholders in an NV or BV. A valid transfer of an agreement under Netherlands law requires the co-operation of all parties to such agreement. Receivables under a loan can be transferred without the cooperation from the debtor.

WARRANTS

1.
Can companies grant warrants to subscribe for new shares and what are the 
approvals (shareholder, regulatory, etc.) which are required?

An NV and a BV can grant the right to subscribe for shares in its capital at a specific price during a specific period of time ("warrants"). With respect to both the BV and the NV, the provisions included in the articles of association of the entity concerning the issue of shares (see above on the issue and transfer of shares) apply mutatis mutandis to the granting of rights to subscribe for shares warrants). This means, for example, that in principle the general meeting of shareholders is entitled to decide to grant warrants and that the entity's pre-emptive rights (voorkeursrechten) apply to the granting of the warrants. In the event warrants are granted to employees of the entity, however, the above rule on pre-emptive rights does not apply.

Once the warrants have been validly issued, the provisions concerning the issue of shares do not apply again at the time the warrants are exercised.

It should be noted that Netherlands securities laws a.o. pursuant to the implementation of the EU Prospectus Directive and regulations contain several provisions in relation to, for example, the granting of option rights like warrants.

2.
Do warrant holders have any right to participate in pre-emption provisions of 
shares?

From a strict corporate law perspective, warrant holders do not have such right. The articles of association in combination with a carefully drafted warrant instrument might, however, be able to create a similar effect.

3.
Are warrants freely transferable (or are there, for instance, statutory pre-
emption procedures)?

In principle, under Netherlands law rights to bearer are freely transferable. A BV cannot have bearer shares because by law the shares in its capital are registered and are subject to a transfer restriction clause in the articles of association. Some Netherlands commentators are of the view that those mandatory transfer restrictions apply mutatis mutandis to the transfer of rights to subscribe for new shares (e.g. warrants).

Typically, shares in an NV are bearer shares, which are freely transferable. This will then also apply to warrants which give the right to subscribe for those shares. To the extent that NV shares are registered (which is generally not the case) the articles of association can provide for selling restrictions. What is stated in the previous paragraph in relation to BVs would then also apply to warrants to such registered NV shares.

In addition, it should be noted that the articles of association of a BV and NV in combination with the terms of the warrants can, when carefully drafted, provide for certain transfer restrictions regarding option rights to the shares.

4.
Generally, is it possible (and if so, are there any adverse consequences) to 
provide that shares, loans and warrants will only be transferable together and 
in set proportions?

The articles of association in combination with a carefully drafted loan or warrant instrument might be able to create a similar effect.

MANAGEMENT RIGHTS

1.
Do management shareholders have any special rights as such?

As a general rule, managing directors who hold shares in the BV or NV which they manage do not have special shareholders' rights simply because they are managing directors. However, the articles of association may provide for a special class of "management shares" which entitle the holder to special rights and obligations.

MANDATORY SALES

1.
Can arrangements be put in place to force management to sell their shares 
when they leave employment - if so, can this be at below fair value?

The articles of association of an NV and BV may stipulate that under certain circumstances (for instance, the loss by a shareholder of a required quality) a shareholder may be obliged to offer and transfer his shares. It should be noted in this respect that under Netherlands law, shareholders of the same class of shares shall be treated equally. In practice, this means that if the position of managing director is introduced as a quality requirement for a shareholder, a special class of shares should be introduced to allow persons who do not meet such requirement to participate in the capital of the company.

Another option is that the articles of association stipulate that, if a shareholder no longer fulfils the requirements set out in the articles of association, the shareholder's rights to vote, to participate in shareholder meetings and to receive dividend payments will be suspended, although the shareholder is not obliged to transfer his shares. In this case, when the shareholder voluntarily offers to transfer his shares, the company should, within three months, indicate an eligible buyer for the shares. If the company fails to do so, the shareholder will be discharged from the quality requirements set out in the articles of association.

In both cases, the relevant provisions in the articles of association should allow the respective shareholder to receive a price equal to the value of his shares, to be determined by independent experts.

Finally, the obligation of a managing director to transfer his shares in the event he no longer holds his position as a managing director, can also be contractually achieved by way of call option arrangements or bad/good leaver arrangements in a shareholders agreement.

PENDING BILLS

Among others the following draft bills are worth mentioning in this Guide as they are currently pending: 

I.
Pre-bill "Simplification and flexibilization of Dutch law on BVs";

II.
Pre-bill on one tier board in BVs and NVs.

I.
Pre-bill Simplification and flexibilization on BVs

A draft bill (named "Simplification and flexibilization of Dutch law on BVs") is currently pending. The intention is to make the law on BVs more flexible and to ensure that the law meets the needs of practical use. If the bill is adopted, the changes will have a far-reaching effect on Dutch company law, which is presently characterised by a large number of mandatory rules and requirements. The main change will be that shareholders will have more freedom to determine how their BV is organised and managed. In addition, administrative burden and legal costs may be reduced. On the other hand, personal liability of managing directors may be increased.

Under the bill, the statutory restrictions on the purchase by a company of its own shares, the reduction of capital and the making of distributions of dividends and from reserves are to be replaced, in the case of BV's, with new rules aimed at safeguarding the company's liquidity. Pursuant to the new ruled, distributions to shareholders and others entitled to share in the profits will be allowed if the company passes a 'liquidity test. This test requires the management board If the BV is declared bankrupt within one year of a distribution being made, any party who received a payment under that distribution when he/it knew or ought reasonably to have anticipated that the BV would be unable to continue paying its debts after making the distribution will be required to repay the amount received, plus interest at the statutory rate, to the BV.

Article 2:203a NCC will no longer be applicable to BVs. This provision requires, among other things, the submission of a statement issued by a bank that is subject to prudential control within the EU/EEA in respect of amounts to be paid up on shares as at the company’s incorporation.

There will be greater scope for the imposition of additional obligations on shareholders (eg an obligation to extend a loan and/or supply goods to the BV) in the articles of association. At present, such obligations can only be imposed by means of, for example, a joint venture agreement.

In connection with the introduction of a liquidity test (as mentioned above), the potential personal liability of managing directors will be increased. If a BV is unable to continue paying its debts after a distribution has been made, the managing directors who knew, or ought reasonably to have anticipated, at the time the distribution was made that the company would be unable to continue paying its debts will be jointly and severally liable to the BV for the amount or value of the distribution, plus interest at the statutory rate. A managing director can avoid liability by providing rebutting evidence.

II.
Pre-bill on one tier board in BVs and NVs

Installation of a one tier board in a BV or NV is, in principle, possible under Dutch law although it has no formal statutory basis. Such installation shall result in the fact that both executive and non-executive directors shall have a seat in the company's management board and that the respective company shall have no separate supervisory board. In the future a one tier board may have statutory (wettelijke) basis, including certain division tasks and liability of executive and non executive directors. A draft bill has been prepared earlier this year and is currently pending. This pre-bill also aims to amend the Dutch conflict of interest rules.
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