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Note

This guide relates only to companies organised in the form of a "société anonyme" ("SA").  In addition, this summary deals only with the privately-held SA.  Additional restrictions apply to a public (listed or otherwise) SA.

This document is not intended to be a comprehensive review of all recent legal developments in this field, or to cover all aspects of those referred to.  Readers should take legal advice before applying the information contained in this publication to specific issues or problems.
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ENFORCEABILITY OF DOCUMENTATION
A standard Luxembourg shareholders' agreement will, subject to certain statutory  restrictions, generally provide for the following:

· voting arrangements;

· the composition and functions of the board of directors;

· pre-emption rights;

· transfer restrictions/rights;

· drag-along/tag-along rights;

· reporting requirements;

· managers' undertakings;

· distribution of dividends;

· agreed form call options;

· buy-sell arrangements;

· withdrawal clauses;

· options to liquidate the company.

A Luxembourg company will not usually be party to a shareholders' agreement relating to its own conduct although, subject to corporate benefit issues, this is not forbidden.

The validity and/or enforceability of shareholders' agreements is subject to the mandatory provisions of the Luxembourg law of 10 August 1915 on commercial companies (as modified) ("the Law") and Luxembourg contract law. Shareholders' agreements are binding only upon the parties involved. Should one or several shareholders be in breach, the other shareholders may either take action in order to claim for contractual damages (which amount can, subject to certain restrictions, be fixed in advance in the shareholders' agreement) or take action in order to enforce compliance (although, according to court precedents, in certain instances this may be difficult to achieve).

Shareholders can also ensure that key provisions are contained in the articles of association in order to be able to impose them on third parties. Certain provisions may, however, be omitted from the articles of association for reasons of legal or commercial confidentiality.

INCOME, CAPITAL AND VOTING RIGHTS FOR SHARES
Income

1.
Dividends 

Dividends may be paid only out of distributable profits and/or reserves.

2.
How are distributable profits determined (e.g. can management accounts be used)?

The declaration of dividends is determined on the basis of the annual accounts drawn up by the board of directors and approved by the annual meeting of shareholders.

All profits made during the financial year in respect of which annual accounts are presented to the annual meeting of shareholders, must be allocated by such meeting. A company must first allocate at least 5 per cent of its net profits for each financial year to a reserve fund until such fund amounts to at least 10 per cent of the company's share capital.
Once the reserve fund has been funded and in the absence of any provisions to the contrary in the company's articles of association, any remaining profits may in principle be freely distributed as dividends. However, no such distribution may be made if the net assets (as stated in the latest annual accounts) are (or, as a consequence of the distribution, would fall) below the company's share capital as increased by the non-distributable reserves.

3.
Who declares dividends?

In most instances, a dividend is declared by the shareholders at the annual general meeting approving the financial statements for the fiscal year. Dividends can only be declared after the shareholders have (i) approved the financial statements for the preceding fiscal year and (ii) determined the amount of profits available for distribution. The declaration of dividends is made by whatever majority of shareholders is required under the articles of association. The shareholders usually declare dividends upon the proposal of the board of directors.

Pursuant to article 72-2 of the Law, the articles of association may authorise the board to declare and distribute an interim dividend provided the following conditions are met:

· the board of directors has established, on the basis of interim accounts (verified by the company's statutory auditors), that the current profits are sufficient for the distribution of an interim dividend;

· the amount to be distributed may not exceed total profits made since the end of the last financial year for which the annual accounts have been approved, plus any profits carried forward and sums drawn from reserves available for this purpose, less losses carried forward and any sums to be placed to reserve fund pursuant to the requirements of the Law or of the articles of association;

· the decision of the board of directors to distribute an interim dividend is taken within two months of the date of the interim accounts;

· where a first interim dividend has been paid, the decision to distribute a further interim dividend may not be taken until at least three months have elapsed since the decision to distribute the first interim dividend;
· in their report to the boards, the statutory auditors or the independent auditor, as applicable, verifies whether the above conditions are satisfied.

4.
If dividends are not paid, what are the rights of the shareholders?

Shareholders have no right to receive a minimum level of dividend unless it is provided for in the company's articles of association. In any event, dividends can be distributed only if there are distributable profits available. Dividends are declared at the discretion of the company at a shareholders' general meeting.

Shareholders may initiate legal proceedings against the company to force payment of a dividend which has properly been declared by the annual meeting of shareholders but has not been paid to them.

5.
Can shares have fixed rights to dividends tied to their issue price/share premium or a percentage of profits?

Yes, this can be provided for in the articles of association. Shares may carry a right to a fixed, preferential and/or cumulative dividend which may be tied to issue price (including share premiums or not) or to distributable profits (subject to the rules on non-voting shares discussed below).

6.
Can late dividends attract interest? 
Yes, if provided for in the articles of association.

Capital

1.
Can shares have differential rights on the return of capital (e.g. preference shares first, then ordinary shares)?

Yes. The general rule is that all shares rank equally as to capital and dividend unless otherwise expressly provided in the company's articles of association. The articles of association will have to distinguish the different classes where the company's share capital is divided into more than one class of shares.

However, any clause in the articles of association allocating all of the profits (dividends) and/or all of the amounts distributed upon liquidation to one shareholder of the company is void ("clause leonine").

2.
Can return of capital rights be tied to share premium rather than just to issue price?

It is possible to create a class of shares entitling its holders to differential returns of capital, provided, however, that each shareholder is entitled to receive payment of the issue price of their shares.

Votes

1.
Is it possible to have non-voting shares?

Non-voting shares may be issued provided a number of strict conditions are met, including that they:

· do not represent more than one-half of the share capital;

· entitle their holders to the payment of a preferential, cumulative dividend;

· entitle their holders to a preferential right to return of capital and liquidation proceeds.

Notwithstanding any provision to the contrary in the articles of association, non-voting shares will, in certain circumstances, acquire voting rights.

2.
Can (voting) shares have differential votes? 
No. The rule is "one share, one vote".

3.
Are weighted voting rights allowed and effective (for instance, if the company is "in trouble", could the institutions expect to be able to take absolute control)
Voting rights are governed by law and the articles of association. Unless otherwise authorised by law, a shareholder has one vote per voting share.

4.
What are the various matters which require shareholder approval and what are the majorities necessary for them?

As discussed below, the board of directors has jurisdiction over all matters relating to the management of the company, except for those matters expressly reserved by law (or by the articles of association) to the shareholders. Certain ordinary matters may be dealt with in an "ordinary" meeting of shareholders; other more significant matters must be considered in an "extraordinary" meeting.

Ordinary shareholders' meetings

An ordinary meeting of shareholders must take place at least once a year at the date and place fixed in the articles of association in order to approve the annual accounts, to allocate profits or losses, to give discharge to the directors and statutory auditor and, if appropriate, to reappoint or remove directors and/or the statutory auditor. This is sometimes referred to as the annual meeting of shareholders. The annual meeting must be held within six months from the end of the previous financial year.

Resolutions at ordinary meetings of shareholders are passed by a simple majority of the votes cast. The articles of association may impose more stringent requirements. There is no quorum requirement.

Shareholders may be represented by proxy. One person may represent several or even all shareholders.
Extraordinary shareholders' meeting

An extraordinary meeting of shareholders is required to amend the company's articles of association (including increasing or reducing its capital); to decide on a merger, split-up or winding-up of the company; to exclude or limit preferential subscription rights in respect of shares; to modify the corporate form; to issue convertible bonds or warrants; or to acquire or accept in pledge the company's own shares.

An extraordinary meeting of shareholders may be called at any time by the directors and/or the auditors, and must be called if shareholders representing at least 10 per cent of the issued share capital so request.

As a rule, extraordinary resolutions are passed by a two-thirds majority of the votes cast and are subject to a quorum requirement of at least half of the share capital. If this quorum is not reached, the meeting must be adjourned. There is no quorum requirement for the adjourned meeting. The articles of association may impose more stringent requirements.

Unanimity is required:

· to pass any decision that would have the effect of increasing the shareholders' obligations and liabilities;

· to change the company's nationality.

Shareholders' meetings
1.
What are the notice provisions for shareholder meetings?

Convening notices for every general meeting shall contain the agenda and shall take the form of announcements published twice, with a minimum interval of eight days, and eight days before the called meeting, in the Luxembourg State Gazette (the "Mémorial") and in a national newspaper.  
When all securities are registered, the notification can be done by registered mail.

No notice is required if all shareholders are present or represented at the meeting and agree to waive the notice requirements.

2.
What are the quorum requirements?

Save as otherwise provided in the articles of association, there is no quorum requirement for meetings of shareholders deciding upon ordinary matters.

As a rule, and subject to certain exceptions, extraordinary resolutions are subject to a majority requirement of at least two-thirds of the votes cast and a quorum requirement of at least one-half of the capital being present or represented. If this quorum requirement is not met, the meeting must be adjourned but there is no quorum requirement for the adjourned meeting. The articles of association may impose more stringent requirements.

3.
Can resolutions be passed in writing and, if so, do all shareholders have to sign them?

No, written resolutions as an alternative to physically holding a meeting are not possible in an SA.

The articles of association may authorise any shareholder to cast its votes by mail by means of a voting form. Voting forms indicating neither the direction of a vote nor an abstention are void. For purposes of calculating the quorum, only voting forms received by the company prior to the general meeting will be considered (the articles of association will set out the precise timing requirements for return of voting forms).

4.
Who can requisition meetings of shareholders?

Meetings of shareholders may be called by the board of directors or the statutory auditor (on their own initiative or if so requested by shareholders representing at least one-tenth of the share capital).

5.
What are the powers of the court to overturn resolutions once passed?

At the request of an interested party, a court may overturn or pronounce the nullity of a resolution, when a cause of nullity specifically provided for by Luxembourg company law affects the resolution or when the resolution is contrary to mandatory provisions of Luxembourg law. In the case of breach of a provision of Luxembourg law which is of public order ("ordre public"), a court will pronounce the nullity on its own initiative.

Share premium

1.
What are the restrictions on the use of share premiums; can dividends be paid out of them?

From a company law point of view, dividends can be paid out of share premiums as long as they have not been booked on an unavailable account.

Redeemable shares

1.
Are redeemable shares permitted; what are the applicable rules and procedures?

Article 49-8 of the Law provides that the issue of redeemable shares shall be authorised provided that the redemption thereof is subject to the following conditions:

· the redemption must be authorised by the articles of association before the redeemable shares are subscribed for;

· the shares must be fully paid-up;

· the terms and conditions for the redemption must be laid down in the articles of association;

· redemption can only be made by using sums available for distribution in accordance with article 72-1 #§1 of the Law or the proceeds of a new issue made with a view to carrying out such redemption;

· an amount equal to the nominal value, or in the absence thereof, the accounting par value, of all the shares redeemed must be included in a reserve which cannot be distributed to the shareholders except in the event of a reduction of the subscribed capital; the reserve may only be used to increase the subscribed capital by capitalisation of reserves (this shall not apply to a redemption using the proceeds of a new issue made with a view to carrying out such redemption);

· where provision is made for the payment of a premium to shareholders in consequence of a redemption, the premium may be paid only from sums which are available for distribution in accordance with article 72-1 #§1 of the Law;

· notice of redemption shall be published in accordance with article 9 of the Law.

Purchase of own shares

1.
Are purchases of own shares permitted?

As a rule, a Luxembourg company is prohibited from subscribing, either directly or indirectly, to its own shares. However, a company is allowed to purchase, either directly or indirectly, its own shares provided certain strict conditions are met (article 49-2 of the Law), including: 
· proper authorisation shall be given by the shareholders, who shall determine the terms and conditions of the proposed acquisition and in particular the maximum number of shares to be acquired, the duration of the period for which the authorisation is given and which may not exceed 18 months and, in case of acquisition for value, the maximum and minimum consideration. No such authorisation is required where the acquisition of the company's own shares is necessary in order to prevent serious and imminent harm to the company or in order to be allocated to the Company's employees;

· the aggregate nominal or par value of the purchased shares does not exceed 10 per cent of the subscribed share capital;

· only fully paid-up shares may be so purchased; and

· the purchase must not have the effect of reducing the net assets below the aggregate of the subscribed capital and the reserves which may not be distributed under the Law or the articles of association.

Issue and transfer of shares

What are the statutory pre-emption rights of shareholders in respect of the issue of shares?

New shares to be subscribed for in cash (contrary to new shares issued as consideration for a contribution in kind) shall be offered on a pre-emptive basis to existing shareholders in proportion to the capital represented by their shares (article 32-3(1) of the Law).

2.
To what extent can they be disapplied, either generally or specifically?

The articles of association cannot restrict or exclude the pre-emption rights (article 32-3(5) of the Law). However, if deciding on an increase of capital and subject to certain documentary requirements, the general meeting of shareholders or the boards, acting within the framework of the authorised capital (see below), can limit or abolish the pre-emption rights in the interests of the company.

Shareholders may individually waive their pre-emption rights.

3.
What are the statutory rights of pre-emption on transfer?

There are no statutory pre-emption rights on transfer but the articles of association or shareholders' agreement can provide for such rights.

4.
What are the procedures for issuing shares? An extraordinary general meeting of shareholders is usually required for issuing shares.

The articles of association and the shareholders' meeting may however empower the board of directors to increase the stated capital once or several times up to a predetermined amount over a specific period of time, not exceeding five years. The amount by which the board is accordingly allowed to increase the stated capital is the so-called ''authorised capital" ("capital autorisé").

5.
Is a notarial deed required?

Yes, since it is a modification to the articles of association of the company.

It is to be noted that a capital increase decided by the board of directors within the framework of the authorised capital must afterwards be recorded in a notarial instrument.

6.
Is any government consent required?

No.

7.
Is capital duty payable?

A capital duty of 0.5 per cent is currently levied on any contribution in cash or in kind to the capital of the company (the capitalisation of profits or reserves excluded), unless the conditions for a capital duty exemption are met. Subject to the adoption of the draft bill dated 9 September 2008, capital duty will be abolished as from 1 January 2009.
THE BOARD
1.
How many boards are there?

The company can be managed based on a single-tier or a two-tier management system. According to the single-tier system, management of a company is performed by a board of directors ("conseil d'administration"), which must consist of at least three directors, except where the company has only one shareholder in which case only one director is required. In the two-tier system, the company's management is undertaken by a management board ("directoire") and whereas a supervisory board ("conseil de surveillance") is in charge of the supervision of such management board.  The board of directors and the management board are hereinafter collectively referred to as the "boards".  The number of members of the management board and the rules for their appointment are set either, in the articles of association of the company or by the supervisory board. 
2.
What are the responsibilities and obligations of the boards?

The boards have jurisdiction over all matters relating to the management of the company, except for those matters expressly reserved by law (or the articles of association) to the shareholders. The boards exercise their powers collectively. The boards represent the company in dealings with third parties and, in particular, as plaintiff or defendant in court proceedings.

The members of the boards are liable to the company, its shareholders or third parties under general principles of agency and/or tort law, as the case may be. In addition, there are specific cases of directors' liability, including liability for violations of the company's articles of association or Luxembourg company law, liability in the event of bankruptcy or capital impairment and liability in cases of personal interest.

The supervisory board, if any, has the authority to appoint and dismiss the directors and has unlimited access to all information and documents including the books and correspondence. The supervisory board receives a quarterly report of the directors about the course of events in general and has to be informed at any time about specific matters regarding the continuation of the company. The supervisory board has to present its observations in an annual report to the shareholders.

3.
What is the power of individual directors to bind the company?

The articles of association determine who can bind the company. The boards are collective corporate bodies. Hence, individually, unless otherwise provided for under the articles of association, the board members do not have any power and are not in a position to represent the company.

4.
Do these differ for executive and non-executive directors? 
Under Luxembourg law the concept of non-executive directors does not exist.

5.
How are the directors appointed/removed?
In the one-tier system, members of the board of directors are appointed by the general meeting of shareholders (or by the remaining members of the board of directors in the case of a vacancy before the end of a term). Their term of office shall not exceed six years. In the case of a two-tier system, members of the management board will be appointed by the supervisory board, unless the articles of the association reserve such appointment right to the general meeting of shareholders.
The members of the board of directors may be removed at any time, without the need to prove just cause, by a shareholders' general meeting. Regarding the members of the management board, they can be removed by the supervisory board and, if so provided by the company's articles of association, by the shareholders' general meeting.
6.
In particular, what majority of shareholders can appoint or remove directors?

Members of the boards are appointed by simple majority (no attendance quorum being required) unless the articles of association provide otherwise, and are removed by simple majority.

7.
Can alternate directors be appointed; if so, what are their rights and obligations?

No, but, if provided for in the articles of association, a director who is prevented from attending the meeting may give a proxy to another director. One person may represent several or even all members.
8.
To what extent can the powers of the board be delegated to committees or individual directors?

It is not possible to delegate the powers of the boards in a general way. The boards must act collectively in the exercise of their power.

However, the boards may grant specific powers which are of limited time and scope to any individual who need not necessarily be one of their members.

The daily management of the company may be entrusted to a managing director ("administrateur-délégué") or to someone who is not a director ("directeur general"). No restrictions placed upon the powers to represent the company in the daily management will be enforceable towards third parties, even if they are published. The clause by virtue of which the daily management is delegated to one or more persons acting either alone or jointly will be enforceable towards third parties if published pursuant to article 9 of the Law.

9.
Are differential voting rights permitted, i.e. can one director have more votes than his fellow directors?

No, differential voting rights are not permitted. Each director has one vote and, in the absence of any provisions included in the articles of association, the chairman has a casting vote.

10.
Is it possible to give a group of shareholders an entrenched right to appoint a director or directors?

The articles of association may give a group of shareholders the right to nominate a number of candidates for the board but the actual appointment must be made by the shareholders' general meeting.

11.
Is a contractual right to appoint a director effective?

It is unclear whether shareholders' agreements relating to the right to appoint a director are effective. Shareholders' agreements are valid and effective between parties only.

THE CHAIRMAN
1.
Who appoints the chairman of the board(s)?

The board members appoint the chairman from amongst their number.
2.
What are his rights and obligations?

In the absence of any provisions in the articles of association with respect thereto, the chairman has a casting vote in the case of no special rights and obligations, unless the articles of association provide otherwise.

3.
Does he have a casting vote?

Yes, please see paragraph 2 above.

4.
If so, can it be removed?

Yes, by including a specific provision in the articles of association of the company.

OTHER BOARD MATTERS
1.
What are the quorum requirements for a board and to what extent can they be varied?

Unless the articles of association state otherwise, the required quorum is at least half of the board members (present or represented) and decisions are taken by a simple majority of the board members present or represented.

2.
How are board meetings called, i.e. who has the right to call them and what are the notice provisions?

The power to call a board meeting is usually granted to the chairman of the board at the request of any board member, failing him the delegate director, if any, and, in case of urgency, any director. However, the articles of association may provide otherwise.

Board meetings shall in principle be held at the registered office of the company but may, for exceptional reasons, be held at any other place indicated in the notice (bearing in mind that meetings held outside the Grand-Duchy of Luxembourg may trigger a risk that foreign tax authorities consider the effective place of management of the company to be in their own country and tax the company accordingly).

The procedure for convening a meeting of the board of directors is set out in the articles of association (i.e. it can be provided that notice of the meeting can be given by any means, even orally, and without prior notice, if all the directors attend or agree).

3.
Can meetings be held on the telephone?

If provided for by the articles of association (which would generally be in case of urgency), meetings may take place by means of a telephone (or video) conference whereby all members participating in the meeting can be identified, can hear each other on a continuous basis, and allowing an effective participation of all persons. The participation in a meeting by such means of communication shall constitute presence in person and therefore count for the calculation of the quorum and majority. A meeting so held is deemed to be held at the registered office of the company. 
4.
Are written resolutions of all (or a majority of) directors effective?

Written resolutions can only be adopted if signed by all of the directors and provided the articles of association of the company specifically allow for such decision-taking procedure.

5.
What are the rules regarding directors voting on matters in which they are interested?

If a director has a direct or indirect, personal and conflicting interest in a decision or transaction within the authority of the board of directors, he must notify the other directors prior to a decision being taken by the board. His statement and the grounds justifying the aforementioned conflict of interest must be duly reported in the minutes of the board meeting. The interested director shall not take part in the vote.

At the next following shareholders' general meeting, before any other resolution is put to vote, a special report shall be made on any transactions in which any member of any of the boards, as well as the supervisory board, may have had an interest conflicting with that of the company. However, if there is only one board member, any transactions in which such member has a conflicting interest must be recorded, and if it is a member of the management board, such transactions must be authorised by the supervisory board.

6.
If a director is removed against his will, does he have rights of compensation?

No. It is imperative that a director can be removed at any time ("ad nutum"). If the circumstances in which the dismissal occurs are proved to be wrong, however, the director may be entitled to damages under general principles of tort law.

SHARE TRANSFERS
1.
What are the formalities for transferring shares?

Under Luxembourg company law, shares of a company ("SA") can be either in bearer or registered form. Shares shall be in registered form until they are fully paid-up.

Transfers of shares shall be valid only after the final incorporation of the company and after one-fourth of the amount of the shares shall have been paid.

Bearer shares

Bearer shares are validly transferred by the mere delivery of the corresponding share certificate.

Registered shares

Ownership of registered shares shall be established by an entry in the shareholders' register.

Transfers shall be carried out by means of a declaration of transfer entered in the said register, dated and signed by the transferor and the transferee or by their duly authorised representatives, and in accordance with the rules on the assignment of claims laid down in article 1690 of the Civil Code.

2.
Is board approval required?

No, unless provided for in the articles of association.

3.
Who needs to sign the transfer document?

There is no need for a transfer document in the case of bearer shares.

In the case of a transfer of registered shares, the transferor and the transferee need to sign the shareholders' register (and the transfer agreement, if any).

4.
Does it need to be notarised?

No.

5.
Is stamp duty or any other impost charged on share transfers?

No.

6.
Do local companies have share certificates?

In the case of bearer shares, the share document itself constitutes proof of title.

In the case of registered shares, certificates evidencing the entries in the shareholders' register can be delivered to the shareholders, but only the register itself constitutes conclusive proof of title.

7.
Are there any restrictions on who can hold shares in a company? 
Subject to specific provisions for regulated businesses, there are no such restrictions.

There are some prohibitions (subject to certain exemptions), notably in relation to a company acquiring its own shares, or to holding shares in its parent company.

8.
Are there any legal impediments on a company paying the fees of subscribers for shares?

A company may not provide financial assistance by advancing funds, granting loans or giving security with a view to the acquisition of its own shares by a third party.

SHAREHOLDER LOANS
1.
What are the relevant local legal considerations with regard to shareholder loans? In particular, are there any special rules which apply because those loans are held by shareholders (for instance would the interest be treated as a distribution under any circumstance)?

Under Luxembourg transfer pricing principles, a company should be financed with shareholder or related party debt on an arm's-length basis, i.e. on the basis which an unrelated party (e.g. a bank) would have financed the company having as sole collateral the assets owned by the company without any guarantees by related parties. Absent specific proof by the taxpayer, the Luxembourg tax authorities impose a debt to equity ratio of 85:15 as a default ratio for the acquisition of participations. Interest on debt in excess of the aforementioned ratio may be reclassified as a hidden, non-deductible, profit distribution which is subject to a 20 per cent withholding tax, unless a lower rate or an exemption is available under a tax treaty or the EU Parent-Subsidiary Directive. It must be noted that the application of such ratio does not result in the reclassification of the excess debt into capital (namely for capital duty purposes), it only impacts the excess interest paid thereon. Therefore, a company may, in compliance with the ratio, be financed with 100 per cent. debt without triggering any tax effect, provided that the interest accrued thereon does not exceed 85% of market rate. Although no guidance is given in Luxembourg tax law as to what can be considered a market interest rate, the competent Luxembourg tax commissioner generally takes the position that the applicable EURIBOR + 200 basis points can be considered a market rate of interest (for the financing of the acquisition of equity participations). The market interest rate may however vary according to specific circumstances.
2.
Are the shareholder loans freely transferable under local law and are there any regulatory restrictions on the creation and the transfer of the loans?

Shareholder loans are freely transferable to other shareholders subject to the requirements generally applicable to the transfer of debts.

3.
What is the tax treatment of interest and capital payments on the loans?

Repayment by a Luxembourg borrower of the principal of its debt does not trigger income tax consequences, on the assumption that the debt repaid is denominated in euro or the borrower is otherwise immune from foreign exchange risks, for instance through proper hedging arrangements.

In principle, interest payments made by a Luxembourg resident company are tax deductible.  However, interest on debt received from a directly or indirectly related party (including third party debt guaranteed by a related party) is tax deductible but only if paid at an arm's-length rate.  Non-arm's length interest is reclassified into hidden dividend distribution which is not tax deductible and may be subject to a 15 per cent dividend withholding tax.
Interest on related party debt used to finance the acquisition of a participation in a resident or non-resident company is tax deductible subject to the 85:15 debt-to-equity ratio mentioned above.

Financing expenses (including interest) connected with the acquisition of a participation are tax deductible in a given tax period to the extent that they exceed exempt income received during the same tax period from the participation concerned.  The amount deducted must be offset against any tax exempt capital gains resulting from a subsequent alienation of the relevant participation.
Currency gains and losses on loans used to finance the acquisition of a participation are taxable or deductible, as the case may be.

No withholding tax applies to interest payments made from Luxembourg sources to non-resident persons, unless such payments (i) are connected to profit participating bonds, in which case a 15 per cent withholding tax may apply, or (ii) fall within the scope of the EU Savings Directive (Council Directive 2003/48E/EC).  Under such directive (implemented in Luxembourg by the law of 21 June 2005), interest payments made by a Luxembourg paying agent, directly or indirectly through certain types of entity (so-called “residual entities”), to individuals who are tax residents in the EU or in certain EU dependent or associated territories may be subject to a 20 per cent withholding tax (to be increased to 35 per cent as of 1 July 2011).  However, the withholding tax may be avoided if certain procedures for the exchange of information are applied.

WARRANTS
1.
As a matter of local law, can companies grant warrants to subscribe for new shares and what are the approvals (shareholder, regulatory, etc.) which are required?

Warrants may be issued by an extraordinary shareholders' meeting or by the board of directors but, in the latter case, only within the scope of the authorised capital following the procedures required for a capital increase. The warrants must first be offered pro rata to the existing shareholders of the company.

2.
Do warrant holders have any right to participate in pre-emption provisions of shares? 

In the case of capital increase by contribution in cash, warrantholders can always exercise their warrant and, as the case may be, participate as a shareholder in any new issue insofar as the existing shareholders have such right.

3.
Are warrants freely transferable (or are there, for instance, statutory pre-emption procedures)?

They are freely transferable unless the issue documentation (or articles of association of the company) provides otherwise.

4.
Are there tax consequences for the warrants held by people who are also shareholders and lenders to the company?

The granting of warrants is not a taxable event in the hands of the holder.

The conversion of warrants into shares gives rise to a taxable gain in the hands of the warrantholder which is equal to the positive balance between the acquisition cost of the warrants and the fair market value of the shares received upon the conversion but only if such gain is recognised in the commercial accounts of the holder.

The transfer of warrants gives rise to a taxable gain in the hands of the transferor to the extent of the positive balance between the acquisition cost of the warrants and their fair market value at the date of the transfer. No Luxembourg income tax applies if such a gain is realised by a warrantholder who is resident in a country which has a tax treaty with Luxembourg. If the non-resident warrantholder is not entitled to the benefits of a tax treaty and qualifies as a substantial shareholder (generally holding more than 10 per cent of the capital) of the Luxembourg company having issued the warrants, the gains on the transfer of the warrants are not taxable in Luxembourg if the transfer occurs after six months from the date of acquisition of the warrants.

5.
Generally, is it possible (and, if so, are there any adverse consequences) to provide for shares, loans and warrants to be only transferable together in set proportions?

This could work from a company law perspective. Specific tax advice should be taken on this question.

MANAGEMENT RIGHTS
1.
Do management shareholders have any special rights as such? 
No.

MANDATORY SALES
1.
Can arrangements be put in place to force management to sell their shares when leaving their employment - if so, can this be at below fair value?

This may be achieved by way of a call option which can be exercised when a director leaves the company. The price may be below fair value, so long as it is reasonable. If the price is deemed to be unreasonably low a court could increase the amount.
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