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Notes
(i)
The advice in this section relates to private limited companies. Some additional restrictions apply to public limited companies, whether or not their shares are publicly traded.

(ii)
While the advice in this section principally applies to companies incorporated in England and Wales, the position for companies incorporated in Scotland and Northern Ireland will not usually be substantially different.

(iii)
References to the "Act" are to the Companies Act 1985, the Companies Act 1989 and the Companies Act 2006, which together form the principal statutory regime governing companies incorporated in the United Kingdom.

(iv)
References to the "2006 Act" means the Companies Act 2006 including any modification or re-enactment thereof for the time being in force.
This document is not intended to be a comprehensive review of all recent legal developments in this field, or to cover all aspects of those referred to. Readers should take legal advice before applying the information contained in this document to specific issues or problems.

© 2009 Ashurst LLP 

INCOME, CAPITAL AND VOTING RIGHTS FOR SHARES
Income

1.
Dividends

Can only be paid out of distributable reserves.

2.
How are distributable reserves determined (e.g. can management accounts be used)?

The relevant accounts for determining whether a dividend can be lawfully paid will normally be the last audited annual accounts, but subsequent interim accounts may be used instead where the proposed dividend would be unlawful, if reference were made only to the company's last audited accounts. For example, the last annual accounts might show an asset on the balance sheet which has subsequently been sold and a profit realised. Interim accounts will be required to show the realised profit, but only if the last annual accounts do not show sufficient reserves available for distribution. If interim accounts are used, an auditors' report is not needed but the accounts must be properly prepared so as to enable a reasonable judgement to be made as to whether the proposed dividend is lawful or not. Additional provisions apply to a plc.

3.
Who declares dividends?

This is governed by the company's articles of association. Most articles authorise the company to declare dividends by ordinary resolution of shareholders in general meeting (or written resolution, for private companies), but this must not exceed the amount recommended by the directors. They also normally authorise directors to pay interim dividends. As there is little practical difference, for private companies dividends are normally declared as interim dividends by directors.
A director who authorises the payment of an unlawful dividend may be in breach of his common law and statutory duties (see section 174 2006 Act) and as a consequence may be personally liable to repay the company. 
4.
If dividends are not paid, what are the rights of the shareholders?

There is no right for a shareholder to receive a minimum distribution unless otherwise stated in the articles or required pursuant to a contractual arrangement between the shareholders and the company, such as a shareholders' agreement – which would often be the case in a private equity transaction.

Once a final dividend has been recommended by the board of directors and approved by the shareholders, it becomes a debt due from the company which a shareholder can sue to recover if unpaid. An interim dividend will only become a debt when it is actually paid. 

A resolution declaring such an interim dividend may be revoked prior to actual payment of it, as no debt is created.

5.
Can shares have fixed rights to dividends tied to issue price/share premium or a percentage of profits?

Yes, if specified in the articles of association. In the absence of a provision to the contrary in the articles, dividends are declared and paid pro-rata to the nominal value of shares (i.e. irrespective of the amount paid up on any share, including any premium).

6.
What are the tax consequences of paying a dividend?

The tax treatment of a dividend in the hands of the recipient will depend on its tax attributes. A UK company will not get a tax deduction for paying a dividend nor will it be obliged to deduct withholding tax therefrom.  This lack of dividend withholding tax is one of the attractions of the UK tax system.
7.
Can late dividends attract interest?

Yes although this interest will form part of the dividend and so must be covered by distributable reserves.
Capital

1.
Can shares have differential rights on the return of capital (e.g. preference shares first, then ordinary shares)?

Yes. Whilst the general rule is that all shares rank equally as to capital and dividends, the company's articles of association will usually provide otherwise where the company's share capital is divided into more than one class of share. There are effectively no restrictions on differential rights so long as each share has some "right" (however theoretical).
2.
Can return of capital rights be tied to share premium rather than just issue price?
Yes, if the articles so provide.
3.
If a company does not have distributable reserves is it precluded from paying dividends?
Yes, but there are a number of ways in which share capital (including premium) can be turned into distributable reserves:

(a)
A court-approved reduction of capital. This procedure open to both public and private companies involves the passing of a special resolution of shareholders (75 per cent. by value) and court approval; and
(b)
The "self-help" reduction procedure introduced by the 2006 Act for private companies only.

The procedure requires that each director swear a statement of solvency as to the ability of the company to pay its debts in full, both immediately and for the following year.  The shareholders of the company then have to pass a special resolution approving the reduction within 15 days of the directors' solvency statement. The reduction becomes effective once the solvency statement, the special resolution and a statement of capital (showing the company's share capital after the reduction) have been filed with the Register of Companies.  In contrast to a court reduction/purchase or redemption of shares out of capital this procedure does not involve any advertisement to creditors, a report by the company's auditors or any statutory right for minority shareholders to object.
Votes
1.
Is it possible to have non-voting shares?

Yes, if the articles of association provide for this. Where a class of share does not have voting rights, it will normally be provided that the holders do not have the right either to receive notice of or to attend shareholder meetings of the company.

Even if shares are non-voting, the holders are nevertheless members of the company and have an interest as such which can afford them, for example, minority protection rights and will afford them protection against the variation of their class rights.

2.
Can shares have differential votes?

Yes, if so provided in the articles of association. For example, preference shares normally carry no right to vote except on a resolution for the winding-up of the company, on a proposed modification of the rights attached to the preference shares, or if a cumulative dividend is in arrears for a specified period or if banking covenants are breached.

3.
Are weighted voting rights allowed and effective (for instance, if the company is "in trouble" could the institutions expect to be able to take absolute control)?

Yes. The articles of association may provide for weighted voting rights in all or certain situations. In the absence of such a provision each share counts as one vote. Whilst in the absence of specific provision to the contrary, a shareholder has one vote per voting share. The articles may provide that voting rights are enhanced in certain situations as mentioned above.

4.
What are the various matters which require shareholder approval and what are the majorities necessary for them?

Statute (principally the Act) provides that certain business of the company must be conducted by shareholders in a general meeting (or by written resolution). With the exception of such business a company's articles will determine what business is assigned to the board of directors of a company, or to its shareholders.

There are two main categories of shareholder resolution, each with different majority requirements.
(i)
Ordinary resolutions: formal decisions of the shareholders in general meeting are taken by ordinary resolution unless statute, or the company's memorandum or articles, requires a special resolution. An ordinary resolution requires a simple majority by value of those voting. 
(ii)
Special resolutions: these require that 75 per cent of those voting by value must vote in favour. Statute requires a special resolution in a variety of situations, normally where some constitutional change is involved (for example altering the articles of a company) or some other fundamental issue (such as a reduction of capital).
Where a company has issued shares of more than one class, the Act provides that rights attaching to any class of share can only be varied if the holders of three-quarters in nominal value of the issued shares of that class consent in writing, or by special resolution passed at a separate general meeting of the holders of shares of that class. In addition to this statutory requirement, if class rights are to be varied, further requirements may be imposed by contract, for example under the terms of a shareholders' agreement, and this is usually the case in private equity transactions in respect of shares held by the institutional investor(s).
Shareholder meetings
1.
What are the notice provisions for shareholder meetings?

For private companies 14 clear days' notice is required for any shareholder meeting unless the articles of association provide for a longer period.

The Act provides that a meeting can be held at shorter notice if agreed by a majority holding at least 90 per cent in nominal value of the shares giving the right to attend and vote at the meeting (whether they actually attend or not). The articles can raise the threshold to a maximum of 95 per cent in nominal value of the shares giving the right to attend and vote at the meeting, and therefore should be checked.
2.
What are the quorum requirements?

The Act provides that unless the articles state otherwise two "qualifying persons" present at a meeting are a quorum. This term includes an individual who is a member of the company, a person authorised under the Act as the representative of a corporation and a person appointed as proxy of a member. In the case of a single member private company the quorum is one qualifying person, notwithstanding any provision to the contrary in the articles.
3.
Can resolutions be passed in writing and, if so, do all shareholders have to sign them?

Private companies can pass written resolutions as an alternative to holding a meeting. Other than a resolution to remove a director or an auditor, anything which may be done by resolution (ordinary or special) in a general or class meeting can be done by written resolution. A written resolution can be proposed either by the directors or by members holding five per cent. of the voting rights or any lower percentage specified by the articles.

To be effective a written resolution must be signed by the same majority as would have been required had it been passed at a meeting, i.e. over 50 per cent. of the total voting rights of the members who would have been entitled to vote on the resolution on the circulation date for an ordinary resolution and 75 per cent. or more thereof for a special resolution.
4.
Who can requisition meetings of shareholders?

The Act gives directors the authority to call a GM whenever they think fit. The Act also allows members who hold not less than 10 per cent of the paid-up capital of the company which carries the right to request the directors to convene a meeting and if the directors do not do so within 21 days, those members can convene the meeting themselves.  The relevant threshold is lowered to 5 per cent. where more than 12 months have elapsed since the end of the last general meeting called at the request of members. A resigning auditor can also, in certain circumstances, require that the directors convene a meeting.
Note, however, the Shareholder Rights Directive (2007/36/EC), to be implemented by August 2009, will, among other things, lead to shareholders having the right to requisition a general meeting at 5 per cent. (and not, as currently, 10 per cent) of the voting share capital.

5.
What are the powers of the court to overturn resolutions once passed?

The Act specifically provides that the court may overturn certain shareholder resolutions in limited circumstances, but these provisions are seldom invoked.
Share premium
1.
What are the restrictions on use of share premium account; can dividends be paid out of it?

In general terms a share premium account is treated in a similar way to share capital itself – so it can only be reduced if specific procedures under the Act relating to the redemption out of capital, own-share purchase and self-help capital reductions (see above) are followed. 
However, a company is specifically permitted to apply its share premium account in paying up unissued shares of the company to be allotted to members of the company as fully paid bonus shares (note: this is not regarded as a "distribution" for the purpose of the restrictions contained in the Act which prohibit a company from making a distribution except out of available profit). On an issue of shares, a company is permitted to apply its share premium account to write off expenses incurred, commission paid, or discount allowed in respect of such issue.
Redeemable shares
1.
Are redeemable shares permitted; what are the applicable rules and procedures?

A company can issue redeemable shares provided it has other non-redeemable shares in issue, and is authorised to do so by its articles of association (which authority will be deemed with effect from 1 October 2009). A company cannot, however, convert non-redeemable shares into redeemable shares. 
Currently the terms and manner of redemption (e.g. whether the shares are redeemable on a fixed or flexible date and at the option of the company or the shareholder) must be determined by the articles. From 1 October 2009 the terms and manner of the redemption can be determined by the directors, subject to then being authorised to do so by the company's articles or an ordinary resolution of the shareholders. 
The Act provides that, as a general rule (and subject to certain exceptions), redeemable shares can only be redeemed out of distributable profits or out of the proceeds of a fresh issue of shares for the purposes of the redemption, and any premium payable on redemption must be paid out of distributable profits.

Private companies are also permitted to redeem redeemable shares out of capital, provided that their articles permit this (deemed from 1 October 2009) and a detailed statutory procedure is followed. This includes the company passing a special resolution approving the payment out of capital, and the company's directors make a formal declaration to the effect that they believe that immediately following the payment out of capital and for the following 12 months the company will be able to pay its debts and continue carrying on business as a going concern. This declaration must be supported by a report from the auditors to the effect that the directors' belief is reasonable. It is also necessary for the proposed redemption to be advertised. 
Because the self-help reduction procedure described above is less cumbersome than the redemption out of capital procedure (no auditors' report and no advertising), companies are expected to use the former route to create distributable reserves out of which they can redeem, rather than redeeming out of capital.

Purchase of own shares
1.
Are purchases of own shares permitted; what are the applicable rules and procedures?
The general rule is that (in order to preserve capital) a limited company (whether public or private) may not purchase its own shares. However, the Act provides a limited number of exceptions where the purchase of a company's own shares may be permitted. The most important of these allows a company to buy its own shares provided it has specific power in its articles (deemed from 1 October 2009) and the purchase is authorised by a special resolution of the company.
The shares to be bought back must be fully paid and payment (in cash) must be made on purchase (instalment payments are not permitted). The purchase can only be financed (subject to certain exceptions) from distributable profits or out of the proceeds of a fresh issue of shares made for the purposes of the purchase. Any premium payable in excess of the original issue price must be financed out of distributable profits.

Just as they are permitted to redeem shares out of capital, private companies are also permitted, if authorised by their articles (deemed from 1 October 2009), to purchase their own shares out of capital, provided that the same detailed statutory procedure is followed.

The prohibition on financial assistance given by private companies in respect of the acquisition of shares in themselves or their UK private company parent (including the whitewash procedure) has been repealed with effect from 1 October 2008.

Issue and transfer of shares
1.
What are the statutory rights of pre-emption of shareholders in respect of the issue of shares?

The Act provides that a company may not allot new equity shares or rights to subscribe for equity shares for cash until it has offered the new shares to all shareholders pro rata to their existing shareholding. This statutory pre-emption provision does not apply to equity shares allotted under an employee share scheme. "Equity shares" are defined as shares having more than a fixed right to income and capital and so the statutory pre-emption rules will generally not apply to the issue of non-participating preference shares.

2.
To what extent can they be dissapplied either generally or specifically?

The statutory pre-emption rights may be disapplied generally or specifically (i.e. in relation to a particular issue) by way of a special resolution (75 per cent. by value). It is common for them to be disapplied generally but for the articles of association to contain more tailored pre-emption provisions (which, for example, might apply to the issue of all shares (not just equity shares) and not be limited to issues for cash).
3.
What are the statutory rights of pre-emption on transfer?

There are no statutory rights of pre-emption on the transfer of shares. However, the articles of a private company often contain pre-emption provisions which provide for a member wishing to transfer shares (other than certain categories of "permitted transfer"), first to offer those shares to existing members either pro rata or in a specified order of priority.

4.
What are the procedures for issuing shares?

In order to issue shares the following is required:
(a)
sufficient authorised but unissued share capital.  An increase in authorised share capital requires an ordinary resolution of shareholders.  With effect from 1 October 2009 the concept of authorised share capital will be abolished;
(b)
the directors must have authority to allot the shares.  This is conferred (either generally or specifically) by way of any ordinary resolution of shareholders.  With effect from 1 October 2009 this requirement for shareholder authority will be abolished for companies with one class of share (unless the articles of association nevertheless require it); and
(c)
a board (majority) resolution.

The issue of the shares becomes effective at the time the board resolution is passed (or, if later, any conditions to the issue set out in the board resolution).

A share certificate must be issued and the details of the issue  must be notified to the Registrar of Companies but the issue is effective even if one or both of these does not happen.
5.
Is a notarial deed required?

No.

6.
Is any government consent required?

No.

7.
Is capital duty payable?

No.

THE BOARD
1.
How many boards are there?

One.

2.
What are the responsibilities and obligations of the board(s)?

The management of a company's affairs is typically delegated by its articles to its directors. Articles usually provide that subject to the provisions of the Act, the articles and to any directions given by special resolution, the business of the company shall be managed by the directors who may exercise all the powers of the company. This means that as a matter of practice directors' powers are generally not limited to the day-to-day conduct of a company's business, but extend to taking major policy decisions on behalf of the company and entering into substantial transactions and contracts, only requiring the approval of the company in general meeting where this is required by statute or by the company's constitution.

3.
What is the power of individual directors to bind the company?

The director of a UK company does not have an unfettered right - as between himself and the company or between himself and third parties – to bind the company.

Under general law a company is liable for the acts of directors if the director enters into a transaction which he has been expressly (i.e. by board resolution) or impliedly authorised to perform. The company will also normally be liable if the transaction is one which a director of his type would normally have the power to perform (i.e. it is within his "usual" or "apparent" authority) or if the company has held the director out as having authority even if he does not (unless, in either case, the third party knows the director is exceeding his authority). For example, most articles of association give a managing director a wide power of management and it would be extremely difficult for a company to refuse to adopt an ordinary course transaction which the managing director has entered into because it will normally be within his apparent authority to do so.

Where a director acts outside his apparent authority, he will not bind the company by his actions.

4.
Does this power differ for executive and non-executive directors?

In practical terms, yes (although there is no formal distinction between the two). A non-executive director will usually have no apparent authority to bind the company. He is simply regarded as a member of the board, which acts collectively. Where a director has a service agreement which requires him to perform a particular task, such as that of finance director, he will possess the usual authority which this function confers.

5.
How are the directors appointed/removed?

Appointment

The mode of appointing directors is primarily determined by a company's articles. Most standard articles usually provide that directors can be appointed either by a resolution of the board (provided that any maximum number specified in the articles is not exceeded) or by an ordinary resolution of the members in general meeting. However, it is also common (particularly in private equity transactions) for a company's articles to provide that the holders of a certain class of share will have the right to appoint one or more directors. Upon appointment a form (currently a form 288(a)) must be lodged with the Registrar of Companies.

Removal

Members have a statutory right under the Act to remove a director from office at any time by ordinary resolution, notwithstanding any provisions to the contrary contained in the director's service contract or in the articles. (However, this is without prejudice to any right the director might have to compensation or damages for loss of office or breach of his service contract.)

The articles will also usually contain specific provisions relating to the removal of directors. Where holders of a particular class of share have a right to appoint a director they will have the right to remove him too, and may also be granted weighted voting rights on any shareholders' resolution to remove a director appointed by them. It is common (and advisable) for private company articles to provide that directors may be removed on written notice from the holder of a majority of the shareholder votes. This avoids the delay involved in obtaining an ordinary resolution (as this is one resolution which cannot be passed in writing). Upon removal, a form (currently a form 288(b)) must be lodged with the Registrar of Companies.

6.
In particular, what majority of shareholders can appoint or remove directors?

Directors can be appointed and removed by ordinary resolution of the members in general meeting. An ordinary resolution is passed if a simple majority of the members voting at the meeting vote in favour of it.

7.
Can alternate directors be appointed; if so, what are their rights and obligations?

Although a director has no statutory right to appoint an alternate director, specific provisions may be inserted in the articles allowing a director to appoint alternate directors by notice in writing to the company or in any other manner approved by the directors. Unless the articles specifically provide otherwise, an alternate director is not the agent of his appointor but is deemed during his appointment to be acting as a director for all purposes and to be responsible for his own actions, i.e. the temporary nature of his office will not protect him from the duties and penalties imposed upon directors by law. The alternate director's appointment is dependent upon his appointor continuing to hold office and in the event of the appointor's office ceasing, the alternate director's appointment will also cease automatically. An alternate director is entitled to receive notice of all board meetings and meetings of committees of which his appointor is a member. He is also entitled to attend and vote at any meetings at which the director appointing him is not personally present and generally to perform all the functions of his appointor as a director in his absence (for example, signing documents on behalf of the company).

The relative ease of appointment and removal of alternate directors means this procedure is a very useful way of overcoming difficulties caused by absentee directors.

8.
To what extent can the powers of the board be delegated to committees or individual directors?

As a general rule, in the exercise of their powers a board of directors must act collectively. There is no statutory power for a board to delegate its powers. However, the running of a large company would be extremely cumbersome if all decisions required a board meeting. Therefore, it is usual to find in the articles provisions which enable directors to delegate such of their powers and day-to-day decision-making as they see fit to executive (or managing) directors or committees of directors (including any committee of one director). Moreover, if there is such a provision in the company's articles, it is common practice for a board resolution to be passed to delegate certain powers in relation to a particular transaction to a board committee. 

9.
Are differential voting rights permitted, i.e. can one director have more votes than his fellow directors?

The articles of a company will generally provide that questions arising at any meeting will be decided by a majority vote of the directors present, with each director having one vote. However, the articles can contain provisions giving differential voting rights. For instance, individual directors may be given two or more votes. The chairman may be given a casting vote (i.e. a second vote to be used if votes are otherwise equal). In certain circumstances (eg. if interested in the matter under discussion), a director will be precluded from voting.
10.
Is it possible to give a group of shareholders an entrenched right to appoint a director or directors?

Yes, by including a specific provision to this effect in the articles.

11.
Is a contractual right to appoint a director effective?

Yes. Whilst this is subject to the shareholders' statutory rights to remove a director, this right can be neutralised by weighted voting rights (see above).

CHAIRMAN
1.
Who appoints the chairman of the board(s)?

The articles generally provide for the directors to appoint one of their number to be chairman and permit the directors to remove him from office, although it is possible for the articles to provide that the holders of a certain class of share will have the right to appoint the chairman.

2.
What are his rights and obligations?

Nominally, the chairman is head of the company. He will usually chair board meetings and be responsible for ensuring that all relevant issues are on the agenda and that all members of the board contribute fully, and are fully aware of obligations to shareholders. The chairman has no real powers other than using any casting vote conferred on him by the articles if votes are equal.

3.
Does he have a casting vote?

Only if the articles specifically provide so.

4.
If so, can it be removed?

Yes, by amendment of the articles (special resolution). 

OTHER BOARD MATTERS
1.
What are the quorum requirements for a board and to what extent can they be varied?

The articles usually provide that a specified number of directors shall form a quorum for the transaction of business. Standard articles provide that unless the number is fixed by the directors, the quorum is two. However, where articles contain provisions giving certain shareholders the right to appoint a director, that director's presence is often required for the meeting to be quorate. If the articles prevent a director from voting on a matter because of a personal interest, he is also usually prevented from counting in the quorum.

2.
How are board meetings called, i.e. who has the right to call them and what are the notice provisions?

The articles of association usually leave the rules for the conduct of board meetings to be determined by the directors. This means a director can call a board meeting at any time on reasonable notice. Notice must be given to all directors of the company, although unless there is specific provision in the articles to the contrary there is no need for notice to be given in writing. However, where a higher degree of formality is required, the articles can provide that, except in emergency situations, notice of the meeting and copies of relevant board papers must be delivered to directors not less than a specified number of days before the meeting.

3.
Can meetings be held over the telephone?

Board meetings can be held over the telephone if the articles of association specifically permit this. If they do not then the matter is not entirely free from doubt but the better view is that they can even then be held over the telephone.
4.
Are written resolutions of all (or a majority) of directors effective?

Written resolutions can be used as an alternative to holding a board meeting if the articles so permit and will have the same effect as a resolution passed at a meeting of directors. The articles will usually provide that a written resolution is validly passed if it is signed by all directors entitled to receive notice of board meetings.

5.
What are the rules regarding directors voting on matters in which they are interested?

If a director is interested in the subject matter of a resolution directly or indirectly (or if a person connected with him is interested) then the articles may prohibit him from voting on that resolution, although if this is the case they will usually provide that the prohibition can be relaxed by an ordinary resolution of the members.
It is also possible to draft articles so that a director may only vote on matters in which he is interested if permission is specifically given by a certain shareholder or the director appointed by it (for example, the director appointed by the private equity house on a private equity transaction). This is, however, subject to provisions of the 2006 Act which came into force on 1 October 2008. The duty of directors to avoid conflicts of interest has been codified and the Act now provides that a director must avoid a situation in which he has a direct or indirect interest that conflicts or possibly conflicts with the interests of the company. All such situations must be avoided or authorised otherwise a director will be in breach of his duty to the company. Such situations can be authorised by fellow directors or by shareholders in accordance with the articles of association or by a combination of the two. 

6.
If a director is removed against his will, does he have rights of compensation?

The position will usually differ between executive and non-executive directors.

As a general rule, an executive director is not entitled to compensation for removal from office as a director since his remuneration is paid through his employment contract which may continue (because the office of director and the position of an employee are generally independent of each other). However, he may have an express or implied right to be a director (for example, if he is appointed as managing director or finance director) which would make his removal as a director a potential breach of contract or constructive dismissal (on the grounds that removal from the board is akin to a demotion) – in which case he would be entitled to resign his employment and sue for compensation.

A non-executive director would not usually be entitled to compensation if removed from office as a director (since he is not an employee) unless this was done in breach of the terms of his appointment – for example, if he was removed before the expiry of a fixed term of office or on less notice than he was entitled to.

SHARE TRANSFERS
1.
What are the formalities for transferring shares?

The instrument of transfer is a stock transfer form, which must be executed by the transferor (and transferee in certain circumstances – see below), stamped (unless the transfer is exempt from stamp duty) and delivered to the company for registration.

2.
Is board approval required?

If stated in the articles of association (which it usually is) it is usual for articles to allow directors to refuse to register a transfer of shares which are not fully paid. Where the articles contain pre-emption provisions applying on the transfer of shares the directors are usually prohibited from registering a transfer of shares unless such provisions have been complied with.

3.
Who needs to sign the transfer document?

The transferor and, if the share is not fully paid, the articles will usually provide that the stock transfer form must also be signed by the transferee.

4.
Does it need to be notarised?

No.

5.
Is stamp duty or any other impost charged on share transfers?

Yes. Stamp duty is payable on a transfer of shares in UK companies at the rate of 0.5 per cent of the consideration for the transfer. This is subject to certain exemptions, including transfers between associated companies and certain "share for share" transfer arrangements.

6.
Do companies have share certificates?

Yes, except that listed companies must give shareholders a non-certification option. Share certificates must be issued to new shareholders within two months of the allotment of shares or the date on which a transfer is lodged with the company.

7.
Are there any restrictions on who can hold shares in a company?

Generally speaking, no.

Persons under 18 years of age and bankrupts can hold shares in a company unless the articles expressly forbid this. Even though an English partnership is not a legal person it may be registered as a member under its partnership name.

8.
Are there any legal impediments to the company assisting in the acquisition of its shares?

The prohibition on private companies giving financial assistance for the acquisition of their own shares or the shares of a private company parent contained in the Companies Act 1985 and the accompanying "whitewash" exemption procedure has been abolished and does not apply to assistance given on or after 1 October 2008.  The prohibition continues to apply in unamended form to public companies and to private companies so far as it relates to the acquisition of shares in a public company parent.

SHAREHOLDER LOANS
1.
What are the relevant local legal considerations with regard to shareholder loans?

The memorandum and articles of association of a company may limit the amount of debt in the form of borrowings which can be outstanding at any given time without the prior consent of shareholders.

2.
In particular, are there any special rules which apply because these loans are held by shareholders (for instance, would the interest be treated as a distribution under any circumstance)?

If interest is paid by a person to another person which participates in the management, control or capital of the first person and the terms differ from those which would have been agreed between independent enterprises then that interest can be disallowed under the transfer pricing legislation. So-called "soft loans" are, accordingly, covered by the transfer pricing legislation. Interest on parent guaranteed loans made by banks can also be disallowed as a deductible expense to the extent the loan would not have been made but for the guarantee;
If loans carry a right to interest which represents more than a "reasonable commercial return" on the principal, then this will be non-deductible; 
If interest is paid to a non-UK corporation taxpayer and either the loan stock is convertible or carries rights to acquire shares and is not a listed security or reasonably comparable to one, or the amount of the interest paid is dependent to any extent on the company's results, then this interest can be non-deductible; 
Also see the answers to question 5 on the next page; and
The Government is consulting on the introduction of a so-called "worldwide debt cap".  If that were introduced, it could also prevent deductions in respect of certain interest on shareholder debt.  
3.
Are the shareholder loans freely transferable under local law and are there any regulatory restrictions on the creation and the transfer of the loans?

This depends entirely on the terms of the loan.

WARRANTS
1.
Can companies grant warrants to subscribe for new shares and what are the approvals (shareholder, regulatory, etc.) which are required?

Yes, provided the articles do not state otherwise.  The grant must be authorised (specifically or generally) by ordinary resolution, the company must have sufficient authorised share capital (pre 1 October 2009) to cover full exercise of the warrant and any applicable pre-emption rights must be complied with.
2.
Do option/warrant holders have any rights to participate in pre-emption provisions of shares?

Not unless the articles or warrant instrument specifically so provide (although the warrant instrument may provide that the number of shares over which the warrant is exercisable is adjusted if further shares are issued in the company so as to avoid the warrant holder's interest being diluted).

3.
Are options/warrants freely transferable (or are there, for instance, statutory pre-emption procedures)?

In general, options/warrants are freely transferable. However, if a company wishes to impose restrictions on transfer of its share warrants it could include specific provision to that effect in the articles and/or warrant instrument.

Transfers are generally subject to stamp duty in the same way as for shares in UK companies.

4.
Are there consequences of the warrants being held by people who are also shareholders of and lenders to the company?

The warrants will usually be documented separately from the loans rather than as a term of the loan agreement (so that loan transfers do not attract stamp duty).  It is however possible to "staple" the warrants to the loans without prejudicing the stamp duty position.  However, see question 5 for the position in regard to tax deductions for interest on stapled loans. 

5.
Generally, is it possible (and if so, are there any adverse consequences) to provide that shares, loans and warrants will only be transferable together and in set proportions?

Yes, but interest paid on such "stapled-stock" can be disallowed as being a distribution. Care is needed to ensure that the ownership of the loan stock is not a prerequisite of the ownership of the shares although ownership of shares can be a prerequisite of ownership of the loan stock.

MANAGEMENT RIGHTS
1.
Do management shareholders have any special rights as such?

This depends on their employment contracts and share rights. However, they have no general statutory rights in their capacity as management shareholders.

MANDATORY SALES
1.
Can arrangements be put in place to force management to sell their shares when they leave employment - if so, can this be at below fair value?

Yes – these would be contained in compulsory transfer provisions in the company's articles of association. Typically, these are triggered when an employee or director of the company ceases to be a director or employee for any reason and can relate to that person's entire shareholding or a reducing percentage depending on length of service.

Where the reason for this cessation is due to the default of the employee (e.g. he is summarily dismissed) or at his instigation (e.g. he voluntarily leaves), a penal valuation is sometimes applied to the transferred shares, such as the lower of the issue price and fair value. Where the cessation is for any other reason (e.g. death or redundancy), a valuation based on fair value is more common.

However, care needs to be taken with provisions which force managers to transfer their shares at less than fair value. Usually it will be sensible to make a so-called section 431 election within 14 days of the issue of any shares to an employee or director.  Both the employer and recipient need to sign the election and both will need to consider their tax position.
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