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Note


This document relates both to companies whose liability is limited by shares ("sociedades anónimas") ("SAs") and companies whose liability is limited by quotas ("sociedades de responsabilidad limitada") ("SRLs"). SRLs are mainly intended to serve as the vehicle for reduced and closed enterprises, while SAs are commonly used as the vehicle for larger corporations and listed companies. In this section, when no express reference is made to either of these entities it is understood that the answers are applicable to both of them. Otherwise, appropriate comments are made.
This document is not intended to be a comprehensive review of all recent legal developments in this field, or to cover all aspects of those referred to. Readers should take legal advice before applying the information contained in this document to specific issues or problems.
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ENFORCEABILITY OF DOCUMENTS
Shareholders' agreements of unlisted companies are not subject to any specific Spanish regulation with one exception: when an unlisted company controls a listed company. In this case, the clauses of the shareholders' agreement governing the exercise of voting rights and restricting the free transfer of shares and convertible or exchangeable bonds are subject to certain publicity rules for those clauses to be effective.

Apart from the above, shareholders' agreements lack specific regulation so it is generally considered that they may contain any provision which is valid under the general principles of Spanish law and are enforceable and effective among the parties to the agreement. There are, however, certain doubts as to the extent to which the courts will uphold a contractual provision of a shareholders' agreement which is null and void under the relevant company's regulations. Note also that shareholders agreements bind the shareholders who signed them, but not the company itself, unless it was party to the agreement. Furthermore, even if the company were to be party to the agreement, it will only be bound by it if it does not contradict the contents of any "official" corporate document such as the company's articles of association or deed of incorporation.

When seeking to make shareholder agreements enforceable vis-à-vis the company, third parties and others which – not having signed the agreement – may become shareholders in the future, it is customary to include as many provisions of the shareholders' agreement as possible in the articles of association of the company, which will be registered with the Commercial Registry. Despite such additional protection, certain provisions are, however, omitted from the articles of association, either for confidentiality reasons or because their contents are such that they do not belong to that type of document. 

INCOME, CAPITAL AND VOTING RIGHTS FOR SHARES
Income

1. Dividends 

Dividends may only be paid out of the profit available in any financial year or from freely distributable reserves, provided that:

(i)
the book value of the net assets is not and will not become less than the share capital as a result of the distribution;

(ii)
the legal and statutory provisions are fully covered; and

(iii)
certain expenses specified by law and any acquired goodwill have been fully depreciated or a reserve for the amount not depreciated has been created. 

Other limitations will apply if the articles of association so provide and in particular cases, e.g. after executing a capital reduction, to offset losses.

Additional restrictions apply to the payment of interim dividends, e.g. regarding the amount to be paid. In particular, the amount to be distributed may not exceed the total amount of profits accrued since the end of the previous financial year after deducting:

· the accumulated losses from previous years;

· the amount to be allocated to legal and statutory reserves; and

· the taxes forecast in relation to such profits.

Dividends, or other free reserves distributed to shareholders as an extra dividend, may also be distributed mid-exercise. These are not strictly interim dividends but just an extra remuneration which the General Shareholders Meeting, at the Board of Director's proposal, may choose to distribute. For tax purposes they are considered dividends and are taxed as such, save in cases of distribution of the issue premium which is taxed differently.

In SAs, dividends are declared and paid in proportion to the capital which the shareholders have paid up (i.e. irrespective of the nominal value) while in SRLs, dividends are paid in proportion to the percentage of share capital represented by quotas, as all quotas must be fully paid up from subscription. 

Finally, the existence of preference shares and non-voting shares entails a special regime in the payment of dividends (see below). 

2. How are distributable reserves determined (e.g. can management accounts be used)?

Distributable reserves are determined by law and by the company's articles of association. Any reserve other than those specifically declared to be non-distributable either by law of by the company's articles of association is, by definition, distributable. 

The relevant accounts for determining whether a dividend can be lawfully paid will normally be the latest annual accounts once these have been verified by the directors and then approved by the shareholders at a general shareholders' meeting. Once the annual accounts are approved, a general shareholders' meeting resolves on the application of the financial results and, if applicable, on the distribution of dividends. 

Notwithstanding the above, in the event of payment of interim dividends (see above), the directors must prepare an accounting statement which proves that there is sufficient liquidity for such payment. This statement is subsequently included in the notes to the accounts. In case of distribution of reserves mid-year, both the last annual accounts approved and interim (management) accounts will be used. 

3. Who declares dividends?

The general shareholders' meeting. When approving the annual accounts and resolving on dividends the general shareholders meeting has a specific name, it is called the "ordinary" shareholders meeting. Thus, the ordinary shareholders meeting passes the resolution to pay dividends. This resolution also determines the time and the manner of payment of such dividends, matters which may also be specified by the articles. If the time and the manner of payment are not determined, the dividend is payable at the registered office from the day following the date of the resolution. 

Payment of interim dividends (see above) may also be decided by resolution of the directors. Not so for mid-year payment of reserves, which is resolved upon by the general shareholders meeting (not ordinary this time, since it does not approve annual accounts).
4. If dividends are not paid, what are the rights of the shareholders?

None. The declaration of dividends is a discretionary decision of the company at a general shareholders' meeting and there is no absolute right for a shareholder to receive a minimum distribution, unless non-voting shares or preference shares have been created and the articles confer such right on them. 

In theory in extreme circumstances, shareholders may challenge the shareholders' decision not to distribute dividends on the grounds of abuse of law and because they are disregarding the entrenched right of any shareholder to participate in the company's profits.  This will be quite unusual, though. 

Once a general shareholders' meeting passes a resolution as to the allocation of profits and decides that a dividend is to be paid, a credit right accrues in favour of the shareholders. Shareholders may sue the company if such dividend is unpaid, and they may bring the action up to five years from the date the dividend is declared (i.e. the prescription term).

5. Can shares have fixed rights to dividends tied to the issue price/share premium or a percentage of profits? 

Not really. Shares do not really have a "right" to perceive dividends as such, but rather a right to partake in the company's profits as long as there are any. That is, no dividends will exist if (a) there are no profits or (b) even if, having profits to distribute, the general shareholders meeting decides not to declare a dividend. 

As an exception to (b) above, non-voting shares do have a right to receive dividends whenever there is a profit and such dividend may be either fixed or variable.  Other than this there are no fixed rights to dividends. 

There may be preference shares which may include a right to a perceived preferential dividend, but such dividend will not be fixed and cannot, under any circumstances function like an "interest" payment because this is expressly prohibited by law.  

6. What are the tax consequences of paying a dividend?

Tax consequences for a Spanish-resident company which distributes dividends may be  summarised as follows: 

(i)
The paying company must make withholdings at a rate of 15 per cent (unless a specific tax treaty applies setting forth a lower rate) for the tax due in respect of such payment, with the following exceptions: 

(a)
if both the shareholder company and the paying entity are resident in Spain and either belong to a Spanish tax group or the shareholder has a stake of at least 5 per cent of the share capital of the paying entity which has been held for at least one year at the date when the dividend is payable; 

(b)
if the shareholder is an EU-resident entity and the paying entity is a Spanish-resident company, both companies are of the type set out in Annex I to Directive 90/435/CEE and the following requirements are also met: (i) the shareholder must hold a minimum 25 per cent stake in the share capital of the paying entity; (ii) it has to hold or intend to hold the said interest continuously for at least one year from the date the dividend is payable; and (iii) it has to show that it was incorporated for sound economic reasons and not merely to enjoy the exemption. Please note that a draft directive amending the above directive has been put forward by the European Commission and this may give rise to amendments in the Spanish tax regime;

(c)
if the distributing company qualifies as an ETVE (Spanish holding company), the beneficiary is a non-resident entity/individual and those dividends originate from income exempt at the level of the ETVE itself.
(ii)
The amount of the dividend distributed cannot be considered as a deductible expense for corporate income tax purposes. 

(iii)
The shareholders must pay tax on dividends (such dividend will be subject to personal income tax, corporate income tax or Spanish non-resident income tax, as the case may be). In addition, Spanish tax regulations provide for certain deductions in order to avoid double taxation on dividends which apply to individuals or corporations resident in Spain for tax purposes or to permanent establishments of non-Spanish residents located in Spain. 

7. Can late dividends attract interest?

Yes. By applying the general rules of Spanish law, interest will accrue on late dividend payments in the same manner as it would apply to any monetary debt paid late. Interest would accrue from the date those dividends should have been paid, that is from the payment date established at the general shareholders' meeting approving such payment of dividends or, in the absence of an express provision in that respect, from the day following that on which the resolution was passed. 

Likewise, shareholders not paying up the unpaid capital on their shares when due, are liable to the company for accrued interest (in addition to other consequences resulting from such delayed payment, such as losing voting rights, pre-emption rights, etc.). 

Capital
8. Can shares have differential rights on the return of capital, e.g. preference shares first, then ordinary shares?

Yes. The general rule is that all shares of common stock rank equally as to capital and dividend unless the company's articles of association expressly provide for a preference class of shares attaching such right in priority to ordinary shares. Such preferential right is, however, subject to the right of non-voting shares (i.e. non-voting shares rank ahead of preference shares in the paying of dividends).

Consequently, as long as the articles so provide, a company may issue preference shares which may confer upon their holders the right to receive a preferential dividend. Generally, preference shares with rights to preferential dividends imply that: 

(i)
unless the articles provide otherwise, the company has an obligation to pay dividends if distributable profits exist (i.e. it is not a discretionary decision as indicated in paragraph 4 above for ordinary shares);

(ii)
ordinary shares may not receive dividends until the dividend relating to preference shares has been fully paid up; 

(iii)
the articles will have to establish: (a) the consequences of the total or partial lack of payment of the preferential dividend; (b) whether preferential dividends are cumulative if not paid; and (c) the rights of the preference shares in relation to dividends on the ordinary shares. 

SRLs may likewise issue quotas with the right to receive a preferential dividend. However, statutory provisions for SRLs are less rigid and grant a considerable degree of flexibility for the articles to articulate this preferential right. As mentioned previously, dividends in an SRL are paid in proportion to the percentage of share capital represented by the quotas (and not in proportion to the paid-up share capital, as in SAs) as all quotas must be fully paid up from subscription. 

9. Can return of capital rights be tied to share premium rather than just issue price?

Yes, if the articles so provide and by means of the creation of a preference class of shares. 

Votes
10. Is it possible to have non-voting shares?

Yes, if the articles so provide. 

The main rules on non-voting shares (which are also applicable to quotas) are: 

(i)
Companies may only issue non-voting shares for a nominal amount of no more than one half of the paid-up share capital in the case of an SA and of the total share capital in the case of an SRL. (As mentioned above, for SRLs the share capital must be fully paid up.)

(ii)
Non-voting shares confer on their holders all the rights of ordinary shares, except the right to vote. 

(iii)
Holders of non-voting shares are entitled to receive the minimum annual dividend established in the articles of association. Upon declaration of the minimum dividend, holders of non-voting shares are entitled to the same dividend as that payable on the ordinary shares. Where there are distributable profits, the company is obliged to declare payment of that minimum dividend referred to above and, if distributable profits do not exist (or if the amount thereof is insufficient), the unpaid portion of the minimum dividend is payable in the following five financial years. 

(iv)
While the unpaid portion of the dividend has not been paid, non-voting shares confer on their holders the right to vote, subject to the same conditions applicable to ordinary shares, while preserving their economic privileges. (This is not applicable to listed companies.) There are other exceptional circumstances where the right to vote is also conferred on non-voting shares (e.g. where, as a result of a decrease in the share capital, all ordinary shares are cancelled, non-voting shares shall carry the right to vote until the proportion between the non-voting shares and the ordinary shares is reinstated).

(v)
Non-voting shares are also protected against any alteration to the articles which, directly or indirectly, prejudices the rights attached to them (e.g. holders of non-voting shares have to approve by majority any resolution which will affect them).

(vi)
On liquidation, non-voting shares entitle their holders to repayment of the amount paid up thereon, before any amount is paid out on the other shares.

11. Can shares have differential votes?

Legal provisions concerning voting rights applicable to SAs and SRLs vary substantially. Such provisions may be summarised as follows: 

Legal provisions applicable to SAs

The creation of a class of shares which directly or indirectly alters the proportional relationship between the face value of the share and the voting right, is void. Consequently, shares may only have different voting rights if the relationship between their face value and such voting rights is respected; this could be done by creating different classes of shares with different face values. (Also bear in mind the particular case of non-voting shares - see above.)

Legal provisions applicable to SRLs

Quotas may have differential votes if the articles so provide. In addition, the proportional relationship between the nominal value of the quotas and the voting right can be altered. Quotas with "multiple" votes are permitted. 

12. Are weighted voting rights allowed and effective (for instance, if the company is "in trouble", could the institutions expect to be able to take absolute control)?

It will not be possible to make such provisions in the articles of association of an SA because one of the principles governing SA companies is that no provisions may alter the proportional relationship between paid capital and voting rights. This is an absolute principle which may not be altered. 

There are, however, alternative ways in which to obtain a similar result by means of shareholders agreements or even individual agreements whereby some of the shareholders are to assign their votes to another in certain cases. There are, however, a number of caveats to be taken into account: (a) such arrangements will not be enforceable against the company, (b) if a shareholder does not comply with its obligation and fails to assign its votes there is no specific performance remedy available, just damages for breach of contract, (c) the assignment of voting rights may be understood to have an economic value and attract tax, (d) in an insolvency situation the control over the majority of the company may place the shareholder controlling it in a "related person" position and thus have its credit rights vis à vis the company declared to be subordinated. 

In LBO's, financing institutions normally take a pledge over the shares of the company and it is stated in the articles of association of the company that voting rights pertaining to such pledged shares, will automatically belong to the financial institution in cases of insolvency. Be specially careful when drafting such a clause since certain drafting is known to give problems when seeking registration at the Commercial Registry. 

As an exception to the above, weighted voting rights may be possible in SRLs, since in their case the law allows quotas to have different voting rights for all or certain matters. 

13. What are the various matters which require shareholder approval and what are the majorities necessary for them?

General aspects of the general shareholders' meeting are common to both SAs and SRLs. However, certain legal provisions concerning the general shareholders' meeting differ substantially in the respective legal regimes applicable to SAs and SRLs. 

Common aspects of the general shareholders' meeting

The general shareholders' meeting is considered the supreme governing body of the company and expresses its corporate will. Its decisions are binding on the directors and all of the shareholders, including those who voted against a specific decision and those absent from the meeting. The major function of a general shareholders' meeting is to deliberate and make decisions on all matters of interest to the company. It must act in the best interests of the company and respect the rights of individual shareholders or any other holder of legitimate rights regarding corporate stock.

General shareholders' meetings may either be ordinary or extraordinary (although such terminology does not apply to SRLs). An ordinary general shareholders' meeting must be held within the first six months of every business year in order to review the management of the company, to approve, if applicable, the accounts of the previous financial year and to pass resolutions on the allocation of profits. Any meeting other than the annual meeting is an extraordinary meeting. 

Specific legal provisions applicable to SAs

As a general rule SA  general shareholder meeting resolutions are passed by a majority of votes of the shareholders attending the meeting. However, attendance and voting requirements may be increased by the articles of association, provided that unanimity (or a majority equalling an "effective" unanimity) is not reached. 

Reference is made below both to quorum and majority requirements since the quorum percentage can, in certain cases, affect the majority required to pass a resolution. 

(i)
A quorum of at least 25 per cent of the voting share capital is required on the first call for a general meeting to validly pass resolutions, provided that the articles do not establish an increased quorum. No minimum share capital is required on the second call unless the articles provide otherwise, although if they do, the quorum on the second call will always have to be below the one fixed for the first call, whether by the articles or by law.

(ii)
However, certain decisions require a higher quorum of the voting share capital (50 per cent on first call and 25 per cent on second call). Moreover, when less than 50 per cent of the voting share capital is present at the meeting, a reinforced majority is applicable to approve any of those resolutions (two-thirds of the voting share capital present or represented at the meeting). The decisions concerned are the issue of bonds, the increase or reduction of capital, the change of corporate nature, the merger or demerger of the company and, in general, any amendment to the articles. 

(iii)
In addition, the consent of the shareholders affected by a particular resolution is also required in certain cases, including, among other things, increasing the share capital by increasing the nominal value (although this requires the consent of all shareholders) save when paid up through reserves or profits; decreasing the share capital in a way which does not affect all the shareholders equally; and modifying the shareholders' rights or obligations by, for instance, the creation of a preference class of shares.  

Specific legal provisions applicable to SRLs

Voting requirements in SRL's may also be increased by the articles of association, both by increasing the percentage of the share capital and/or also by requiring the favourable vote of a certain number of quotaholders, provided, in either case that unanimity is not required either directly or indirectly. Similarly, although there is no statutory quorum or attendance requirement as for the SA, this may be established in the articles. 

Therefore, unless the articles provide otherwise, SRL resolutions are passed by a majority of votes of those quotaholders attending the meeting, provided that they represent at least one-third of the votes linked to the quotas comprising the capital. No quorum requirements are provided by law. 

By way of exception, certain resolutions require reinforced majorities. In particular: 

(i)
the increase or reduction of capital, the global assignment of the company's assets and liabilities and any amendment to the articles (except those listed below) require the vote of more than 50 per cent of the votes linked to the quotas comprising the capital;

(ii)
the change of company type, the merger or demerger of the company, the suppression of pre-emption rights in the case of an increase of capital, the removal of partners and the granting of authorisations to the directors in order to develop similar activities to those performed by the company, require the favourable vote of at least two-thirds of the votes linked to the quotas comprising the capital.

In SRLs the consent of all participants in general, or of those affected by a particular resolution, is also required in certain cases, including, among other things, increasing the share capital by increasing the nominal value (save when it is paid up through reserves or profits); decreasing the share capital in a way which does not affect all participants equally; modifying the participants' rights or obligations by, for instance, the creation of preferential quotas; and prohibiting transfers of quotas inter vivos (in this case participants will also have the right to sell their quotas to the company). 

In addition to the above, unlike shareholders, quotaholders cannot exercise their voting rights when they have a conflict of interest with the company. The law sets out a closed list of circumstances where a conflict of interest is deemed to exist. Thus, there is a conflict of interest when the resolution to be passed:

(i)
authorises the concerned participant to transfer his quotas;

(ii)
removes such participant from the company;

(iii)
grants any right to a participant or releases him from any obligation; 

(iv)
grants a loan, guarantee or financial assistance to the participant; or

(v)
refers to the exemption from the ban on competition or the execution of work/service agreements between the participant and the company (if such participant is a director).

Shareholder meetings
14. What are the notice provisions for shareholder meetings?

The general rule both for SAs and SRLs is that the corporate directors must call ordinary or extraordinary general shareholders' meetings. 

In SAs, general shareholders' meetings are called by placing an advertisement in the "Boletín Oficial del Registro Mercantil" (Official Commercial Registry Gazette) and also in one of the largest circulation newspapers in the relevant province, at least 30 days in advance of the date intended for the meeting  Shareholders owning at least 5 per cent of the capital may request additional items to be included in the agenda for the meeting.

In the case of an SRL, general shareholders' meetings are called by either (a) an advertisement in the "Boletín Oficial del Registro Mercantil" (Official Commercial Registry Gazette) and in one of the largest circulation newspapers in the relevant municipality; or (b) an advertisement in a specified newspaper of the relevant municipality where the registered office is located, if the articles so provide; or (c) a written notice sent individually to all participants, if the articles so provide. In all three cases, the meetings are to be called on at least 15 days' notice. 

For both SAs and SRLs, there is no need to call the meeting when the entire share capital is present or represented, and those attending unanimously agree to hold a general meeting and agree the agenda for the same (the so-called universal general meeting).

Notices for shareholders' meetings must contain the references established by law which, in general terms, include the date and place where the meeting is to be held on the first and second call (if applicable), the matters which will be discussed at the meeting, the information rights of the shareholders and all other legal statements required in accordance with the issues on the agenda. 

15. What are the quorum requirements?

See above. 

16. Can resolutions be passed in writing and if so do all shareholders have to sign them?

No. The shareholders must effectively meet at a certain place, although the articles of association may contain certain provisions regarding participation via teleconference or some other remote communication means, so that shareholders in a different venue can contact the main venue for the meeting, take part in the same and cast their votes. 

17. Who can requisition meetings of shareholders?

As a general rule, the directors must call the ordinary meeting within the term established by law and by the articles of association, and they may also call a meeting whenever they consider it in the interests of the company to do so. The Board may delegate the power to convene the General Shareholders Meeting in one or several of its members. 

In addition, directors should call a meeting on a requisition by members holding at least 5 per cent of the share capital. Finally, if the meeting is not convened within the period set by law or the articles, or a meeting required by shareholders holding at least 5 per cent of the share capital is not convened by the directors, it may be convened by the court.

In cases where most of the directors conforming the Board of Directors have resigned and there are not enough active members to form a Board meeting, any director is exceptionally allowed to convene the general shareholders meeting so that it may elect new directors to cover the vacancies.

18. What are the powers of the court to overturn resolutions once passed?

Corporate resolutions may be deemed to be either void or voidable. Void resolutions are those which are contrary to law or public policy. Challenges to void resolutions may be brought by any shareholder, director or third party with a legitimate interest, within one year of adoption of the resolution or its publication in the Official Commercial Registry Gazette, if registrable. Resolutions contrary to public policy are exempted from the one-year limitation. 

Voidable resolutions may be challenged within 40 days of the adoption of the resolution or its publication in the Official Commercial Registry Gazette, if registrable. Voidable resolutions are those which are contrary to the articles; or are detrimental to corporate interests, favouring one or more shareholders or third parties. Challenges to voidable resolutions may be brought by those shareholders present at the meeting who had their opposition to the resolution recorded in the minutes, absent shareholders and those unlawfully prevented from voting, and by the directors. 

The procedure to challenge a resolution is that used for ordinary civil procedures and the provisions contained in the Spanish Procedural Code will apply. Any judgment declaring a registrable resolution to be null and void will be registered with the Commercial Registry. 

Resolutions adopted by the board of directors (or any corporate body other than the general shareholders meeting) may be  challenged by directors or by shareholders representing 5 per cent of the share capital within 30 days from their approval or from the date shareholders knew of their approval, with a maximum limit of one year. 

Share premium
19. What are the restrictions on use of share premium; can dividends be paid out of it?

Share premium is not considered as share capital and therefore does not qualify as such, it is treated as a second degree contribution which should be recorded as a liability on the balance sheet of the company, as part of its own resources. Share premium is considered from an accounting point of view as a distributable reserve and, consequently, dividends can be paid out of it without limitation.

Redeemable shares
20. Are redeemable shares permitted; what are the applicable rules and procedures?

Only listed SA companies may issue redeemable shares. These can be issued for an amount of up to one fourth of the share capital of the company. Events or conditions which would make the shares redeemable have to be expressly stated at the time of issuance. As an exception to the general rule, redeemable shares must be fully paid up upon subscription. 

In cases where the shares are to be redeemed exclusively at the company's request, the law states that the company may not call for their redemption until after the third anniversary of their issuance. 

Purchase of own shares
21. Are purchases of own shares permitted; what are the applicable rules and procedures?

Subscription and purchase of own shares in an SA:
A company is prohibited from directly or indirectly subscribing for its own shares or those of its dominant company. 

However, a company may acquire its own shares or shares issued by its dominant company within the limits and conditions set out below:

(i)
the acquisition must be duly authorised at a general shareholders' meeting of the acquiring company and that of the dominant company, if applicable;

(ii)
the company (and the dominant company, if applicable) must create an non distributable reserve, without decreasing its share capital or non distributable reserves;

(iii)
the shares must be fully paid up (if not the purchase will be null and void); and

(iv)
the face value of shares acquired by the company and its subsidiaries and dominant company (and its subsidiaries) must not exceed 10 per cent of its share capital (5 per cent for listed companies).

As an exception to the general rule, companies may freely acquire treasury stock in some circumstances (e.g. global acquisition of assets and liabilities by universal succession (merger, demerger, purchase of a business), a share capital reduction, as a consequence of the enforcement of a court decision for the settlement of a debt or when fully paid up shares have been acquired for no consideration). 

The treasury stock lawfully acquired (i.e. acquired in compliance with the requirements listed above) must be sold within three years from the date of acquisition, unless the shares are cancelled through a capital reduction or do not exceed 10 per cent of the share capital when added to shares already held by the company and its subsidiaries and dominant companies. Stock unlawfully acquired (i.e. not complying with the obligations listed in numbers (i), (ii) or (iv) above) will have to be disposed of within one year.
Subscription and purchase of own quotas in an SRL:
SRLs are prohibited from directly or indirectly subscribing for their own quotas or the quotas or shares of their dominant company. 

As a general rule, SRLs are not permitted to purchase their own quotas. However, a company may purchase its own quotas or the quotas or shares in its dominant company if:

· they are acquired as part of a global acquisition of assets and liabilities by universal succession (e.g. merger, demerger, acquisition of a business);

· they are acquired gratuitously or they are awarded by a court in order to settle a credit held by the company against the holder of such quotas;

· the quotas are acquired pursuant to a resolution passed at a general meeting to decrease the company's share capital; 

· a participant intends to sell all or part of his quotas and, as a result of no other participant taking up its pre-emption right, the company exercises its own right to acquire the relevant quotas; and

· the acquisition has been authorised at a shareholders' meeting, is paid for with profits or distributable reserves and has as its purpose:

· the acquisition of the quotas of a holder excluded or removed from the company;

· the acquisition of quotas derived from a provision restricting their transfer; or 

· the acquisition of quotas transferred in the case of the death of the participant or shareholder. 

Any quotas acquired by the company must be sold (following the regime laid down by law and the articles) or amortised within three years. In the case of transfer of the quotas, the price must not be below the "reasonable value" as determined by an independent auditor appointed by the Commercial Registry. If the participants from whom the quotas are acquired (through the corresponding decrease of the share capital) do not receive payment, the  company will have to create an undistributable reserve for the amount of the payment forgone for a five-year period (unless all debts existing before the decrease of the share capital have been fully paid).

Finally, any shares or quotas acquired in a dominant company will have to be transferred in the year following their acquisition and in this case the restrictions referred to above for SAs will apply (i.e. the obligation to create a non distributable reserve).

Issue and transfer of shares
22. What are the statutory rights of pre-emption of shareholders in respect of the issue of shares?

Current legal provisions concerning pre-emption rights provide that where a capital increase involves the issue of new ordinary or preference shares, the existing shareholders (and holders of convertible bonds, in the case of an SA) are entitled to exercise a right to subscribe for the number of shares proportional to the face value of the shares owned (or in the case of holders of convertible bonds, shares to which they would be entitled if they exercised their right to convert at that time), within a period to be established by the company's directors (never shorter than one month from publication or notification, as the case may be, of the offer, or 15 days in the case of listed companies).

Pre-emption rights do not arise when the capital increase results from the merger with another company or from the acquisition of all or a portion of the assets and liabilities arising from the splitting-up of another company. (These rights will also not apply, in the case of an SA, when such capital increase arises from the conversion of bonds into shares.)

Please note that pre-emption rights are transferable under the same conditions as the shares (or quotas) from which they derive.

If the company is an SRL, and unless otherwise stated in the articles, those quotas which were not subscribed to by the participants exercising their pre-emption rights, are offered by the directors to those participants who have exercised such right for subscription and payment, within a period of no more than 15 days from the end of the period for exercise of the pre-emption rights. If more than one member is interested in acquiring the offered quotas, they must do so in proportion to their participation in the company. Any quotas remaining after the second round of subscription may be awarded in the following 15 days by the directors to third parties. 

23. To what extent can they be dissapplied either generally or specifically?

A general shareholders' meeting of an SA may resolve to exclude totally or partially the preferential subscription right on an increase of capital provided that:

(i)
It is required in the interests of the company;

(ii)
The intention to exclude the pre-emption right and the issue price of the new shares must be expressly mentioned in the notice of the meeting;

(iii)
The directors issue a report justifying their proposal and the conditions of the issue and indicating the individuals or companies to subscribe for the new shares; 

(iv)
Independent auditors appointed by the Commercial Registrar (i.e. different from the auditors of the company) issue a report justifying the reasonable value of the shares, the theoretical value of the pre-emption right which is proposed to be excluded and the contents of the directors' report; and

(v)
The face value of the shares to be issued plus any applicable share premium are at least equal to the reasonable value of the shares of the company as stated by the independent auditors' report. 

In the case of SRLs, similar provisions apply except that the issues covered by the independent auditors' report are to be dealt with in the directors' report, referring in this case to the "actual value" of the quotas instead of to the "reasonable value". 

24. What are the statutory rights of pre-emption on transfer?

There are no statutory pre-emption rights applicable to an SA on the transfer of shares, unless the articles of association provide otherwise. 

Inter vivos transfers of quotas in an SRL are subject to a sui generis pre-emption right. In this regard, any transfer of quotas to third parties is subject to prior authorisation by the company. This authorisation may only be refused if the company provides an alternative transferee (who need not be an existing participant) or if the company approves the acquisition of the quotas as treasury stock (and therefore complies with the requirements set out above (see "Purchase of own shares"). 

However, unless otherwise stated in the articles of association, such authorisation is not necessary when the purchaser is:

· Another participant;

· A company within the same group as the seller company; or

· The spouse of the quotaholder or a quotaholder's ascendant or descendant.

This regime, however, may be substantially modified (but not eliminated) by the articles of association.

25. What are the procedures for issuing shares?

Procedures for issuing shares in an SA 

A general shareholders' meeting, extraordinary or ordinary, is necessary in order to approve an increase of the share capital by means of the issue of new shares. The resolution for the issue of new shares must be approved by a general shareholders' meeting where, unless a greater quorum and/or threshold is provided for in the articles, at least 50 per cent of the voting share capital, on first call, and 25 per cent of the voting share capital, on second call, must be present. Moreover, when less than 50 per cent of the voting share capital is present at the meeting, the resolution must be passed by at least two-thirds of the voting share capital present or represented at the meeting. 

Alternatively, the general shareholders' meeting may delegate to the directors:

(i)
The power to indicate the date on which a resolution to increase share capital which has already been passed should be put into effect, and to lay down the terms of the increase in respect of all matters not provided for in the resolution of the general meeting. The period for exercising this delegated power may not exceed one year; and

(ii)
The power to resolve upon an increase in share capital up to a specified amount on one or more occasions, at such time and for such amount as they may decide. Such increases may in no event be greater than one-half the company's share capital as at the time of authorisation and shall be carried out by means of cash contributions within a maximum period of five years from the date of the resolution of the general meeting.

In addition, the value of each of the new shares, after the capital increase, must be paid up to at least 25 per cent.

Procedure for issuing quotas in an SRL

As in the case of an SA, a general meeting needs to be held in order to decide on the increase of the share capital and the issue of new quotas. Unless otherwise specified in the articles of association, the increase of share capital requires the vote in favour of at least half plus one of the votes corresponding to the quotas comprising the share capital. All new quotas must be fully paid up on the date on which they are subscribed for.

26. Is a notarial deed required?

Yes, in both cases. 

27. Is any government consent required?

No, unless it is a regulated sector and the applicable law so specifies. 

28. Is capital duty payable?

Yes. The increase of the share capital which gives rise to the issue of the new shares is taxed with a stamp duty of 1 per cent payable by the company. 

THE BOARD
29. How many boards are there?

One (save SA's which may have a dual board system), note however that a company is not necessarily always managed by a board of directors.

The management of a company may be entrusted to a sole director (administrador único), to two or more directors who may act either jointly and severally or who must act jointly (administradores solidarios o mancomunados), or to a board of directors which must be made up of at least three directors. If the management is entrusted to a board of directors, there will be one board.

Unless the articles of association stipulate otherwise, the board may appoint an executive committee or one or more managing directors (consejeros delegados) from its members, delegating the powers of the board to them, without prejudice to the powers which the board may confer on any person. As an exception, submitting the annual financial statements to the general shareholders' meeting for its approval, and delegating any authority granted to the board at a general shareholders' meeting (unless expressly authorised), cannot be delegated by the board. 

The various systems of administration are the same for SRLs with the exception that the general shareholders' meeting may choose between one or another without modifying the articles of association, if so provided in the articles (although any change is required to be registered with the Commercial Registry). 

30. What are the responsibilities and obligations of the board?

In general terms, the board has the representation and management of the company; it carries out the day-to-day conduct of the business activity and is obliged to look after the company's interests. 

In the execution of their functions, directors must act diligently, in strict observance of their duty of loyalty to the company, and keep all confidential information secret. 

In the case of SAs, these duties are more detailed and include:

(i)
the duty to be diligently informed of the business of the company; 

(ii)
the obligation to observe the duties laid down by law and the articles of association with loyalty to the company's interests; 

(iii)
the prohibition from using the company's name or making reference to his position as director of the company for personal benefit or for the benefit of related persons;

(iv)
the prohibition from executing for his own benefit or for that of related persons: (a) transactions linked to the company's assets; (b) transactions which he becomes aware of as a consequence of his position as director; and (c) any transaction offered to the company or in which the company has an interest, unless the company rejects the transaction without the director's influence; 

(v)
the obligation to notify any direct or indirect conflict with the company's interests, refraining from participating in any transaction to which the conflict relates;

(vi)
the obligation to notify the company (and to include in its financial statements): (a) any shareholding in any company with the same, analogous or complementary purpose as that of the company; (b) any positions or functions carried out in these latter companies; and (c) the development for his own or a third party's benefit of the same, analogous or complementary activity as that of the company; and

(vii)
the obligation not to disclose to third parties all other information (different from confidential information) obtained as a result of his position, insofar as disclosure may prejudice the company's interests. 

SRL regulations do not provide for the above (save for a general non-compete clause) although it could be argued that those duties are generally also applicable insofar as they form part of the general duties of diligence, loyalty and secrecy.  

31. What is the power of individual directors to bind the company?

This will depend on the management structure. If the management of the company is vested in a sole director or two joint and several directors, each of them will bind the company on the terms set out below. If the management has been conferred on several joint directors, the company may only be bound by such directors acting jointly. Should the management be entrusted to a board of directors, the power to bind the company will be vested in the board as a whole and not in each of its members. If the board appoints one or more managing director(s) of the company, such managing director(s) will have authority to bind the company within the limits of the delegated authority. 

The representation of the management extends to all acts included within the corporate purpose of the company as defined in the articles. Any purported limitation on the powers of directors to bind the company, when such directors are acting as described in the preceding paragraph, will not be effective vis-à-vis third parties even if such limitation is registered with the Commercial Registry. In addition, the company would be bound vis-à-vis any third party for any acts beyond the corporate purpose unless such third party had not acted in good faith and/or was grossly negligent in relying on such directors' authority.

As regards internal relationships, each director will have the powers which the board may have vested in him. The relevant director may be held liable by the company for acts carried out by him which fall beyond the powers granted or the company's corporate purpose. 

32. Do these differ for executive and non-executive directors?

Executive directors are entitled to bind the company insofar as the board has appointed them as managing directors (consejeros delegados) vesting in them the corresponding delegation of powers. Non-executive directors may only bind the company through the board, in which case it is the board as such, and not its members, which has the power to bind the company. 

Nevertheless, it is open to a company to give a non-executive director specific authority (i.e. a power of attorney) to bind the company in all or certain matters.

33. How are the directors appointed/removed?

Appointment: The general shareholders' meeting has exclusive authority to appoint directors. A director does not necessarily have to be a shareholder, unless the articles provide otherwise, but for such an appointment to produce legal effects the director must accept his appointment. There are legal restrictions on who can or cannot be a director (e.g. minors, undischarged bankrupts, etc.). 

Exceptionally in SAs, the board may appoint a director from amongst the shareholders if there is a vacant directorship; such appointment needs to be confirmed by the next general shareholders' meeting. 

Removal: A resolution to remove directors may be passed at any time by the company at a general shareholders' meeting without having to be contained in the agenda of the relevant meeting.

34. In particular, what majority of shareholders can appoint or remove directors?

Directors are appointed and removed by resolution of the general shareholders' meeting which will be passed by a simple majority of the members present (or represented). The articles may increase the quorum or majority required to appoint and remove directors (with the limit for SRLs of a majority of two-thirds of the votes for the removal of directors). 

In SAs, there is a special procedure, the so-called proportional system (sistema proporcional), in which shares are voluntarily pooled so that they constitute an amount of share capital greater than or equal to that which results from dividing the total share capital by the number of members of the board, with shareholders having the right to appoint such number of directors which results from the corresponding proportion. Should this power be exercised, shares so pooled do not participate when voting to appoint the other members of the board. 

35. Can alternate directors be appointed; if so, what are their rights and obligations?

No alternate directors may not be appointed. However, unless the articles of association provide otherwise, companies may appoint substitute directors in the event of removal. In cases where the articles of association provide for a specific term for administrators (which will always be the case for an SA), the substitute director will hold the post of director for the remainder of the term of the replaced director.

36. To what extent can the powers of the board be delegated to committees or individual directors?

Unless the articles of association provide otherwise, the board of directors may appoint an executive committee or one or more managing directors (consejeros delegados), without prejudice to the powers which it may grant to any person. Both the executive committee and the managing directors (consejeros delegados) may be delegated all the powers of the board with the exceptions laid down by law (that is, drafting and approving the set of  annual accounts to be presented to the general shareholders meeting for approval and any faculties delegated by the general shareholders meeting on to the board, unless such delegation specifically states that the board may also delegate it on to one of its members).

37. Are differential voting rights permitted, i.e. can one director have more votes than his fellow directors?

No they are not, although the Chairman may have a casting vote if it is so established in the articles of association. 

In SAs, unless the articles provide for a reinforced majority or quorum, resolutions are passed by the board of directors by an absolute majority (half plus one) of the members present or duly represented at the meeting, each director having one vote. As an exception, resolutions on the delegation of powers, have to be passed by a majority of two-thirds of the board. If the board has an odd number of directors and the half plus one rule (or indeed the two-thirds rule) do not result in a whole number, the number would be rounded up to the nearest whole number. That is, if the board has five members, half plus one would be 3,5 which should be rounded up to 4.  

In SRLs, these provisions are to be governed by the articles (i.e. there are no legal provisions regulating the quorum or the majority to approve resolutions), provided always that the principle of one director one vote is observed. Finally, although reinforced quorums and majorities can be established in the articles for both SAs and SRLs, they cannot require unanimity. 

38. Is it possible to give a group of shareholders an entrenched right to appoint a director or directors?

No. In SAs, it would only be possible to use the proportional system referred to above. 

39. Is a contractual right to appoint a director effective?

It is usually included in the relevant shareholders' agreement as a provision effective inter partes but not vis-à-vis the company or third parties since, as previously indicated, it is the general shareholders' meeting which has the ultimate power to appoint a director. However, as already mentioned, there are doubts as to whether the courts will consider such clauses enforceable. 

CHAIRMAN
40. Who appoints the chairman of the board?

Unless the articles of association provide otherwise, the board of directors appoints the chairman from among its members. Exceptionally, if the articles of association expressly establish this possibility, the general shareholders meeting may appoint the first chairman and the first secretary of the board at the time of incorporation of the company.

41. What are his rights and obligations?

The chairman has no real executive or managing power from his position as chairman of the company (although he may be appointed a managing director as well). The chairman will usually call and chair the meetings, and be responsible for ensuring that all relevant issues are on the agenda and that the information rights of those attending have been observed. He will also direct the discussions of the meeting and sign the minutes of the board, the certificates of the resolutions passed and the minute book of the company.

42. Does he have a casting vote?

Only if the articles specifically provide for it. 

43. If so, can it be removed?

Yes, assuming the articles of association provide for a casting vote, which is not the norm, the articles of association can be modified to remove it by means of a resolution passed by the general shareholders' meeting.

OTHER BOARD MATTERS
44. What are the quorum requirements for a board and to what extent can they be varied?

In SAs, there is a quorum of the board of directors only when half plus one of its members are present or represented. However, the articles of association may increase the quorum requirements. When the number of directors is an odd number, the quorum shall be calculated by halving and rounding down, contrary to what happens in the numbers needed to vote (e.g. in a board with five members, there is a quorum when three members are present or represented; in a board with seven members, there is a quorum when four members are present or represented). 

In SRLs, there are no statutory provisions so the articles will have to provide for the quorum requirements as well as for all other organisational matters related to the board. 

45. How are board meetings called, i.e. who has the right to call them and what are the notice provisions?

In SAs, the chairman is entitled to call meetings. There are no statutory notice requirements and it will be for the articles to include relevant provisions in this respect; otherwise, the board is entitled to set out its internal regulations including notice provisions. 

In SRLs, there are no statutory provisions and the matter is to be governed by the articles of association. 

Notwithstanding the above, in both SAs and SRLs, it is generally understood that sufficient notice has to be given taking into consideration the particular circumstances of the directors (e.g. residency) and the matters to be dealt with (e.g. urgency). 

46. Can meetings be held on the phone?

There are no statutory provisions permitting meetings on the phone. 

However, there are grounds for claiming that it should be possible to hold meetings on 

the phone (and by video conference) provided that the articles so consider and regulate the requirements for their validity (in particular those relating to the procedure to identify those in attendance and the means to register their votes). 

The basic arguments in favour refer to:

· in SAs, the possibility of shareholders not attending a shareholders' meeting voting by any means of communication, provided that their identity is guaranteed (and in such case, they are considered as shareholders in person);

· the validity of agreements entered into between parties which are not present;

· in SAs, the possibility, contemplated by law, of validly passing resolutions in writing and without a meeting (see below); and

· the flexibility granted to SRLs of self-regulating all matters related to the board of directors. 

47. Are written resolutions of all (or a majority) of directors effective?

Written resolutions can be used as an alternative if all directors so agree and will have the same effect as a resolution passed at a meeting of the directors. The meeting can be held in writing if no director opposed the system but once the lack of opposition is established, then the resolutions may be adopted by the usual majorities (i.e. unanimity is not required)

In the case of SRLs, the articles will have to specifically consider such an alternative. 

48. What are the rules regarding directors voting on matters in which they are interested?

In SAs, directors must inform the board about any direct or indirect conflict with the company's interests and if a conflict arises, the director "shall refrain from participating in the transaction to which the conflict relates" (which has to be understood to include refraining from voting on the relevant resolution). 

In SRLs, there are specific provisions for directors who are also shareholders and who must not vote on shareholders' resolutions to lift the non-compete obligations applicable to directors and to enter into a service agreement between the director and the company. However, it is generally understood (as it was for SAs before it became specifically regulated) to be covered by the general duty of loyalty to the company which binds directors. In this sense, it is considered that if a director is directly or indirectly interested in the subject matter of a resolution, then he has an obligation to disclose the conflict and refrain from voting on that resolution. However, the articles of association may contain more specific provisions in this respect. 

49. If a director is removed against his will, does he have rights of compensation?

As a general rule, a director has no rights of compensation (otherwise the general shareholders' meeting would be deprived of its absolute freedom to remove directors on the grounds that if by dismissing said director the payment of a compensation is triggered, they may refrain from doing so with total liberty). 

Having said this, the removal of a director may eventually trigger specific compensation if there exists such a provision under an additional employment or service agreement. Such an agreement will in any case have to be covered by the relevant provisions in the articles of association. 

SHARE TRANSFERS
50. What are the formalities for transferring shares?

SA: A transfer of shares in an SA will depend on how the shares are represented; either by means of certificates (títulos) or book entries (anotaciones en cuenta). The type of shares to be transferred (registered or bearer shares) is also relevant: 

· Shares represented by means of certificates: 

· Registered shares: If the share certificates have been issued, their sale and transfer can take place by means of endorsement. If certificates have not been issued, the transfer has to be made by means of a public deed for the transfer to produce effects vis-à-vis third parties. It is advisable to notify the company so that it will recognise the transferee as shareholder. 

In both cases, registration in the Book of Registered Shares is required for the new shareholder to be recognised as such by the company but not for the transfer to be effective. 

· Bearer shares: If share certificates have been issued, the transfer requires the intervention of a notary public or a credit or financial services company (in most cases a public document executed before a notary public is granted, as the alternatives are quite rare in practice) together with the delivery of the share certificates. 

If the share certificates have not been issued and delivered to the shareholders, the transfer must be made by public deed for the transfer to have effect vis-à-vis third parties. Notification to the company is also advisable for the company to recognise the new shareholder, as above. 

· Shares represented by means of book entries: Transfers take place by means of an account transfer when the transfer is registered in the register of book entries managed by the financial services company in charge of that register. 

In all the above cases, a transfer document will have to be executed and, even if not expressly required by the applicable regulations, it is advisable to have it notarised. 

SRL: Any transfer of quotas is effected by a public document and registered in the Registry Book of Partners. 

51. Is board approval required?

As far as SAs are concerned, only if shares are registered and the articles specify the grounds on which such authorisation may be refused; those clauses which render the shares almost non-transferable are invalid. In addition, transfers of shares with ancillary obligations (acciones con prestaciones accesorias) require the prior approval of the company (through its directors), unless the articles provide otherwise. 

As far as SRLs are concerned, unless the articles provide otherwise, transfers of company quotas are free from restrictions in the case of members' transfers to spouses, ascendants or descendants, or to companies within the same group. In other cases, a general shareholders' meeting should approve the transfer. The same restriction as referred to above for SAs is applicable in relation to quotas with ancillary obligations (participaciones con prestaciones accesorias). 

52. Who needs to sign the transfer document?

The transferor and the transferee. In SRL's a certificate from the company stating that the pre-emption procedure has been respected may also be necessary. 

53. Does it need to be notarised?

Not in all cases in SAs, although it is advisable to effect the transfer by means of a public document and in practice this is usually done. As an exception to this, minor sales of shares of listed companies which are represented as book entries are not normally notarised. In the case of SRLs, the transfer of quotas has to be made through a public deed by application of the law. 

54. Is stamp duty or any other impost charged on share transfers?

No, save in the event that the shares transferred are those of a real estate company and certain conditions are met. However, transfers effected by means of a public document will be subject to notarial fees. 

55. Do companies have share certificates?

In SAs, shares may be represented by means of certificates called títulos or by means of book entries called anotaciones en cuenta. In contrast, quotas of SRLs cannot be represented by either. 

56. Are there any restrictions on who can hold shares in a company?

As a general rule, there are no restrictions on who can hold shares in a Spanish company. However, restrictions could result from: 

(i)
The provisions on transferability of the shares/quotas:

(a)
SA: Restrictions on the free transferability of shares are only valid vis-à-vis the company when they apply to registered shares, are expressly imposed by the articles and the restrictions do not render transfers almost impossible (although voluntary transfers of shares may be prohibited during a term of two years from incorporation). Transfers of shares may be subject to the company's prior authorisation provided the articles clearly state the possible reasons for its refusal to give authorisation. 

(b)
SRL: Unless the articles provide otherwise, transfers of company quotas are free from restrictions in the case of members' transfers to spouses, ascendants or descendants or to companies within the same group. However, voluntary transfers may be prohibited in the articles for a maximum of five years from the date of incorporation (or the date of the execution of the public deed to increase the capital). In other cases, a general shareholders' meeting should approve the transfer and there is a pre-emption right for other members and the company to acquire the quotas which are the subject of the transfer.

(ii)
The company dealing with its own shares/quotas: 

· Both SAs and SRLs may acquire their own shares or quotas subject to the restrictions and limitations mentioned above (See "Purchase of own shares" above).

(iii)
The economic sector where the company operates: 

· There are certain economic sectors (defence, strategic sectors, etc.) where there might be shareholding restrictions as regards the percentage of share capital held by a single shareholder or a non-EU shareholder. 

57. Are there any legal impediments on the company assisting the acquisition of its shares?

Yes. The company may not advance funds, grant loans, extend guarantees or provide any kind of financial assistance for the acquisition of its own shares or shares in its controlling company or, in the case of SRLs, in companies of its group. Financial assistance granted in favour of employees for the acquisition of the company's shares is exempted in the case of SAs. 

The violation of this prohibition will be penalised by a fine which will be imposed on the directors of the defaulting company and, if applicable, on those directors of the dominant company who have induced it to commit the violation. In the case of SAs, the fine may also be imposed on executives and other individuals authorised to represent the company. In  general terms, the fine will be for an amount up to the par value of the shares acquired by the third party with the financial assistance of the company. The competent authority is the Comisión del Mercado de Valores, the Spanish securities market regulator in the case of SAs, and the Minister of Economy in the case of SRLs. Violation of the rule is time barred after three years. 

In addition, there is some discussion among experts as to whether an agreement including financial assistance will be null and void, as a result of the general legal provision by virtue of which any agreement which breaches a legal prohibition is null and void. Although doubtful, there has already been an administrative resolution declaring nullity in addition to the administrative sanction.

SHAREHOLDER LOANS
58. What are the relevant local legal considerations with regard to shareholder loans? In particular, are there any special rules which apply because those loans are held by shareholders (for instance, would the interest be treated as a distribution under any circumstances)?

There are no legal limitations on shareholder loans. However, from a taxation point of view, interest paid by Spanish-resident entities to non-resident related parties is subject to a limitation of tax deductibility at the borrower level; interest paid in excess of such limit is treated as payment of dividends (thin capitalisation rule). However, after a recent ruling of the European Court of Justice, it is doubtful whether the regulations in force are compatible with that jurisprudence and it cannot be discounted that those regulations will be amended shortly. 

Likewise, in the case of loans granted between related parties which carry a non-market interest rate, the Spanish tax authorities may reassess the interest rate to its market level in the event the agreed interest rate has caused either lower taxation in Spain, or deferred taxation in Spain, taking into account all entities involved.

A shareholder will be considered a related party in the case of corporations, when there is a direct shareholding of at least 5 per cent of the share capital (1 per cent for listed companies) or an indirect shareholding of at least 25 per cent of the share capital. 

59. Are shareholder loans freely transferable under local law and are there any regulatory restrictions on the creation and transfer of such loans?

This depends entirely on the terms of the loan. However, in general terms, shareholder loans are freely transferable in accordance with the provisions applicable to the transfer of credits. 

WARRANTS
60. Can companies grant warrants to subscribe for new shares and what approvals (shareholder, regulatory, etc.) are required?

An SA is fully entitled to issue warrants for new or existing shares. The applicable provisions will be similar to those of convertible bonds and consequently, any issue of warrants for new shares should be agreed at a general shareholders' meeting. 

SRLs are not allowed to issue securities.

61. Do option/warrant holders have any rights to participate in pre-emption provisions of shares?

It is not expressly contemplated in the law. However, by analogous application of the legal provisions for convertible bonds, it is considered that holders of warrants should be entitled to a pre-emption right on a new issue of new shares. 

62. Are options/warrants freely transferable (or are there, for instance, statutory pre-emption procedures)?

Yes, if the warrant instrument specifically so provides. 

63. Generally, is it possible (and if so, are there any adverse consequences) to provide that shares, loan and warrants will only be transferable together and in set portions?

Yes, through an agreement which establishes such clause, although from the company law perspective, it could create difficulties (e.g. if there is a provision in the articles of association limiting the transfer of the shares to the transfer of warrants and loans). 

MANAGEMENT RIGHTS
64. Do management shareholders have any special rights as such?

No, they have no special statutory rights in their capacity as management shareholders. However, in practice, this depends on the nature and terms of their employment or service contracts and the specific rights conferred on management by the articles of association, if applicable.

MANDATORY SALES
65. Can arrangements be put in place to force management to sell their shares when they leave employment - if so, can this be at below fair value?

Yes. This is usually done by means of a call option agreement where the parties will normally establish different valuations for the shares (e.g. nominal value, fair value, other) depending on the reason for management leaving the company (e.g. default of the management, voluntary leaving, etc.). The consideration agreed by the parties could be below fair value, qualifying in that case as a penalty clause. Spanish courts have the discretion to moderate or reduce the quantum of penalty clauses in certain cases (e.g. a partial fulfilment). In such event, the company might be obliged to pay a higher acquisition price than the one agreed upon by the parties.

Alternative structures could see an SRL establishing the departure of the manager quota holder as a cause of exclusion from the company in the articles of association, or both SRLs and SAs issuing a special class of shares or quotas named shares or quotas with ancillary obligations (acciones o participaciones con prestaciones accesorias) where rendering the relevant management services constitutes an obligation on the management shareholder.
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