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Notes
All the comments in this section relate to companies organised in the form of a société par actions simplifiée and a société anonyme, which are the most common forms of limited liability company used in France for buy-out transactions.

Société par actions simplifiée (SAS)
The société par actions simplifiée is the most commonly used acquisition vehicle in LBO transactions as its legal and operating structure, notably its management, is particularly adaptable, especially when compared to the other limited liability legal structures available in France, such as société anonyme (SA) or société à responsabilité limitée (SARL), both of which are strictly regulated.

The SAS is loosely regulated by a small number of provisions of the French Commercial Code. These provisions include concise rules relating to management and shareholder decisions, leaving most of the responsibility for organising corporate matters to the company's articles of association (statuts).  In contrast with an SA, the principal characteristic of the SAS is the freedom its members have when drafting the articles of association to choose the majority or quorum requirements or the allocation of powers between the shareholders and the management of the company. 

Another advantage of the SAS is the ability to include specific clauses in the articles of association aimed at regulating shareholder relations, thereby stabilising the control of the company.  The SAS is also less regulated than an SA in terms of share transfer restrictions, clauses allowing a shareholder to be excluded and standstill provisions.  Contrary to similar provisions in a shareholders' agreement, such clauses, if provided for in the articles of association, are binding upon third parties.  There is no legal minimum share capital required, the share capital is to be fixed by the articles of association.  
One of the disadvantages of an SAS is that it cannot be listed or make a public offering of securities.  Therefore, the SAS must be transformed into an SA before any listing.

Société anonyme (SA)
Unlike an SAS, an SA is strictly regulated by French law.  Majority and quorum requirements and the allocation of powers between management and shareholders are a legal requirement and can only be modified in a limited fashion and/or subject to stringent conditions.  However, an SA may be listed on the stock exchange or make a public offering of securities.  Therefore, SAs are used in LBO transactions.
This document is up to date as of December 2008. This publication is not intended to be a comprehensive review of all developments in the law and practice, or to cover all aspects of those referred to. Readers should take legal advice before applying the information contained in this publication to specific issues or transactions. For more information please contact us at Ashurst LLP, Avocats au Barreau de Paris, 18, square Edouard VII, 75009 Paris T: +33 1 53 53 53 53 F: +33 1 53 53 53 54 www.ashurst.com 
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ENFORCEABILITY OF DOCUMENTATION
A French company will usually not be a party to a shareholders' agreement relating to its conduct.  However, it is not forbidden for a French company to be so and, in practice, it may well be a party when, for instance, some of the shareholders of a company are subject to ERISA rules.
A standard French shareholders' agreement will generally provide for the following:
· corporate governance rules (for example, allocation of board seats (quorum and majority), list of decisions that cannot be taken by the managers without the approval of the board of directors, etc.);

· pre-emption rights or rights of first refusal on certain transfers of securities;

· tag-along provisions that allow shareholders to transfer all or part of their securities if and when shareholders transfer certain of their securities;

· drag-along provisions allowing the majority shareholders to force the other shareholders to transfer all their securities if those majority shareholders decide to accept an offer for 100 per cent of the share capital of the company;
· reporting information;

· managers' undertakings;

· distribution of dividends; and

· agreed form call options (good leaver/bad leaver).
Should one or more shareholders be in breach, the other shareholders may either take action in order to claim for contractual damages (which amount can be fixed in advance by a provision of the shareholders' agreement, although a court may decide to reduce such amount should it be regarded as excessive) or take action in order to enforce compliance (although, according to court precedents, this may be difficult to achieve).
In some cases, it may be worthwhile including some of the provisions of the shareholders' agreement in the company's by-laws in order to publicise them; however, one should note that such publicity is not necessarily sufficient to enforce the content of the by-laws against third parties.
INCOME, CAPITAL AND VOTING RIGHTS FOR SHARES
Income
1.
Dividends
Dividends can only be paid out of distributable profits (bénéfices distribuables).

2.
How are distributable profits determined?
Profit available for distribution is equal to the net profit of the company for a given fiscal year, minus loss carry-forwards or allocations to obligatory reserve accounts, plus any profit carry-forwards or allocations to available reserve accounts
 (article L. 232-11 of the French Commercial Code).

3.
Who declares dividends?
In most instances, a dividend is declared by the shareholders at the annual general meeting approving the financial statements for the tax year.  Dividends can only be declared after the shareholders have (i) approved the financial statements for the past tax year and (ii) determined the amount of profit available for distribution.

The declaration of dividends is made by whatever majority of shareholders is required under the articles of association (a simple majority in an SA or any other majority as set out in the articles of association in an SAS).  The shareholders usually declare dividends upon the proposal of the board of directors in an SA or of the president in an SAS.

If a certified balance sheet is produced during or at the end of the tax year which shows that there are distributable profits equal to at least the amount of the interim dividends then, subject to certain conditions, the board of directors in an SA or the president in an SAS is authorised to pay interim dividends.

4.
If dividends are not paid, what is the right of the shareholders?
Dividends are declared at the discretion of the company at a shareholders' general meeting.  Shareholders have no right to receive a minimum level of dividend unless it is provided for in the company's articles of association. 

Once a dividend has been recommended by the board of directors and approved by the shareholders, the company becomes indebted to the shareholders and the shareholders have a right to sue for the dividend if it is not paid to them. 

In any event, dividends can be distributed only if there are distributable profits available.

5.
Can shares have fixed rights to dividends tied to issue price/share premium or a percentage of profits?
Yes, if specified in the articles of association and so long as there are distributable profits available. 

The articles of association may provide for a first dividend (premier dividende) which is calculated over a fixed rate as set out in the articles of association.  However, such first dividends can only be paid if the company has sufficient distributable profits.  If distributable profits available exceed the amount to be distributed as first dividends, it is possible to declare a higher dividend (the difference between the dividend declared and the first dividend is called a "superdividend").

Moreover and subject to conditions, the articles of association may provide that some shares will be granted a higher dividend than the ordinary dividend declared by the shareholders.

The articles of association may also provide (i) that some shares will be paid their dividend in priority to the others and (ii) that the dividends which cannot be paid because of a lack of distributable profits in a given year will be carried forward to be paid out of the distributable profits of the subsequent years.
6.
Can late dividends attract interest?
Dividends must be paid within nine months of the end of the fiscal year.  The legislation does not provide for any penalty for late dividends; however, it may constitute a breach of the directors' duties, who could then be sued for damages under civil law.
Capital
1.
Can shares have differential rights on the return of capital (e.g. preference shares first, then ordinary shares)?
Yes.  The general rule is that all shares rank equally as to capital and dividend unless otherwise expressly provided in the company's articles of association.  The articles of association will have to distinguish the different classes where the company's share capital is divided into more than one class of share.  The shareholders' decision to grant such differential rights to shares to be subscribed to by one or more of the shareholders is based upon a special report from a court-appointed auditor who has not acted for the company for the past five years.  The beneficiary(ies) of these rights may not vote for or against that decision.  Please note that these rights are attached to the shares and as such are transferable, subject to limitations in the articles of association or in the shareholders' agreement.  It should be noted that any clause in the articles of association allocating all the profits (dividends) and/or all the amounts distributed upon liquidation to one shareholder of the company is void (clause léonine).
2.
Can return of capital rights be tied to share premium rather than just issue price?
No.  Each shareholder, whatever the premium s/he has paid, is entitled to the return of the nominal amount of each share and a pro rata share of any profits. 
Votes
1.
Is it possible to have non-voting shares?
Yes, it is possible to issue specific shares with no voting rights.  The voting rights of these shares can be either temporarily or permanently suppressed or limited to certain matters.  Shares with no voting rights cannot represent more than one-half of the share capital (a quarter of the share capital if the company is listed).  Any issue which would create a number of non-voting shares above that proportion may be declared void.

Even if the shares do not carry voting rights, the holders are still members of the company and are entitled, for example, to minority protection rights protecting them against the variation of their class rights.
2.
Can shares have differential votes?
In an SA, a shareholder has, in general, one vote per voting share.  The voting rights of preference shares must also be proportional to the share capital.  However, any shareholder who has held fully paid nominal shares for two years or more is entitled to be granted a double voting right either by a decision at the shareholders' meeting or by the articles of association.  The articles of association may state, or the shareholders may decide, that this double voting right will be granted only to French or European shareholders.

In an SAS, shares may carry different numbers of votes, or even veto rights on certain matters, as provided for by the articles of association.
3.
Are weighted voting rights allowed and effective (for instance, if the company is "in trouble" could the institutions expect to be able to take absolute control)?
Voting rights are governed by law and the articles of association.  Unless otherwise authorised by law, a shareholder has one vote per voting share.
4.
What are the various matters which require shareholder approval and what are the majorities necessary for them?
Société par actions simplifiée

In an SAS, the articles of association may state different majority requirements or even provide that the management can take decisions that are normally the responsibility of the shareholders in an SA.  However, the following matters always require a decision of the shareholders in an SAS: (i) increase, decrease or amortisation of the share capital; (ii) merger; (iii) demerger (scission); (iv) dissolution; (v) transformation of the company into another form of company; (vi) appointment of statutory auditors; and (vii) decisions relating to the annual accounts and profits.

The unanimous approval of all the shareholders may also be required to modify certain clauses in the articles of association (in particular, those relating to the exclusion of shareholders, temporary non-transferability of shares, approval of transfers, etc.). 

Sociétés anonyme

The French Commercial Code provides that certain business decisions of an SA must be taken by the shareholders at a general meeting. 

There are four main categories of shareholder resolutions:

(a)
Ordinary resolutions: these require a simple majority of those voting either in person or by proxy.  Decisions of the shareholders in general meetings are by ordinary resolution unless legislation or the company's articles of association require a special or unanimous resolution.  Resolutions put to shareholders at the annual general meeting are usually ordinary resolutions – for example, the declaration of a dividend, approval of annual or consolidated accounts, election of directors or the appointment of auditors.

(b)
Extraordinary resolutions: these require a two-thirds majority of those voting either in person or by proxy. Extraordinary resolutions are required in relation to all decisions which result in a modification of the articles of association, such as capital increase or reduction, merger, waiver of pre-emption rights for capital increases, or issuance of securities with the right to subscribe for shares at a later date.

(c)
Special resolutions: in addition to shareholders' resolutions, where a company has issued shares of more than one class, rights attaching to any class of share can only be varied if the holders of such shares are called to a special separate general meeting and consent to the change by a two-thirds majority of those voting. 

(d)
Unanimous resolutions: these require the unanimous approval of all the company's shareholders who are entitled to attend and vote at a general meeting. Unanimity is required in various instances, i.e. to pass any decision which would have the effect of (i) increasing the shareholders' obligations and liabilities, (ii) transforming the company into a société en nom collectif or an SAS, (iii) increasing the share capital by way of increasing the nominal value of the shares, except where such increase is paid by set-off against the reserve accounts, profits or the share premium account, (iv) selling all or part of the assets of the company during the liquidation process to a director, the general manager or the auditor of the company.
5.
What are the notice provisions for shareholder meetings?
Société par actions simplifiée

In an SAS, the notice period is determined by the articles of association.

Société anonyme

As a general rule in an SA, 15 clear days' notice is required to convene a shareholders' meeting. 

The articles of association may provide for a longer notice period than that imposed by legislation (although this would be unusual), but they may not provide for a shorter notice period.  The notice must contain the agenda of the meeting.  It must be communicated via mail or email to all holders of outstanding shares subject to certain conditions.  If the company has the status of a public company (société faisant appel public à l'épargne), the notice must also be published in a legal newspaper. 

The statutory auditors of the company and the representatives of the works council, if any, must be called to every shareholders' meeting.  They are entitled to attend the meeting, but have no voting rights.  The representatives of bondholders and holders of securities giving access to the share capital, if any, may also attend shareholders' meetings.
6.
What are the quorum requirements?
Société par actions simplifiée

In an SAS, the quorum requirements are specified by the articles of association. 

Société anonyme

The French Commercial Code provides that an ordinary general meeting of an SA can validly proceed if a quorum of one-fifth of the voting rights are present or represented. At extraordinary general meetings, a quorum of one-quarter of the voting rights (present or represented) is required. If the quorum requirements are not met, a new meeting may be called (pursuant to six clear days' prior notice).  There is no quorum required for the second ordinary general meeting, whereas a quorum of one-fifth of the voting rights is necessary for the second extraordinary general meeting.  The articles of association of companies which do not have the status of a public company (société faisant appel public à l'épargne) are allowed to specify higher quorum requirements. 

7.
Can resolutions be passed in writing and if so do all shareholders have to sign them?
Written resolutions as an alternative to holding a meeting are not possible in an SA.  In other forms of company, such as an SAS, the articles of association can provide for the possibility to pass written resolutions instead of holding a meeting.  Terms and conditions of the passing of written resolutions in an SAS are specified by the articles of association.

Typically, written resolutions are of two types, as follows:

(a)
There is a written consultation.  In such a case, anything which may be decided by resolution in a general or class meeting may be decided by written resolution.  There is no requirement to give notice.  The resolution must be voted on by all members who are entitled to attend and vote at the meetings by way of sending back to the company a ballot.

The statutory auditors of the company and the works council, if any, are to be informed of the written consultation in lieu of meeting. 

(b)
The shareholders may adopt the resolution by signing a document, which is to be signed by all shareholders, to dispense with the need for holding a meeting.
8.
Who can requisition meetings of shareholders?
Société par actions simplifiée

In an SAS, the articles of association can freely determine who is entitled to requisition shareholders' meetings. 

Société anonyme

Meetings of shareholders are normally called by the board of directors in an SA whenever it thinks it appropriate (except for the annual general meeting approving the financial statements, which must be convened and held within six months of the end of the fiscal year).  The French Commercial Code also allows the statutory auditors of the company to convene a meeting in the event of a failure of the board of directors to do so. 

Moreover, members who hold at least 5 per cent of the paid up capital of the company carrying the right to vote, may ask the court to appoint an agent to convene a meeting: in cases of emergency, the right to petition the court to appoint an agent in charge of convening a general meeting is granted to any shareholder even if he holds less than 5 per cent of the paid-up capital of the company.
9.
What are the powers of the court to overturn resolutions once passed?
The court has the power to overturn a validly passed shareholder resolution in limited circumstances.  It is most likely to arise when a shareholder has applied to the court alleging the resolution constitutes a majority abuse.  Under the case law of majority abuse, the court will declare the resolution void if it has been voted (i) contrary to the interest of the company and (ii) with the sole aim to favour the members of the majority to the detriment of the minority members. 

On the contrary and according to case law, if minority members block the adoption of a resolution concerning an essential operation of the company to favour their own interest and to the detriment of the company, those members could be sued for damages.  Any damages awarded would indemnify the company for any loss suffered because of the rejection of the proposed resolution.  In addition, an agent could be appointed by the court to vote on the resolution on behalf of the minority members.

Moreover, the French Commercial Code provides that decisions contrary to certain legal provisions are void or voidable.  This is notably the case for capital increases which do not comply with the rules of the French Commercial Code. 
Share premium
1.
What are the restrictions on use of share premium; can dividends be paid out of it?
Share premium can be used to pay costs related to an issue of shares, or can be allocated to a reserve account, or can be distributed as a dividend.
Redeemable shares
1.
Are redeemable shares permitted; what are the applicable rules and procedures?
Redeemable shares cannot be issued as such.  However, shares can be redeemed (not in the English sense though) where there is a reduction of share capital which is not motivated by losses.  In such case, the company buys its own shares which have to be redeemed immediately.
The gain realised by the repurchased shares is however not necessarily treated as a capital gain or loss, as would be the case if the shareholder was selling shares to a third party.
Purchase of own shares
1.
Are purchases of own shares permitted?
A non-listed limited liability company may decide to acquire its own shares under the following circumstances:

· a decrease of the share capital of the company for reasons other than losses decided by shareholders' resolutions, provided that the shares acquired as a result of such decrease are subsequently cancelled; or

· an acquisition of shares to be subsequently allocated to employees.

Such acquisitions must comply with strict rules. For example, when the acquisition results from a decrease of share capital for reasons other than losses, the acquisition of shares must be put to all shareholders and be based upon a special report of the statutory auditors. In addition, the creditors of the company can oppose this decision before the court within 20 days of the registration of the minutes of the shareholders' meeting deciding the decrease being filed at the court registry. 

Repurchases of own shares by listed companies are strictly regulated by the French Commercial Code and the AMF General Regulation. 
Issue and transfer of shares
1.
What are the statutory rights of pre-emption of shareholders in respect of the issue of shares?
Any issue of shares resulting from a share capital increase confers on the shareholders of a limited company pre-emption rights in proportion to the total amount of their existing interest.
2.
To what extent can they be disapplied either generally or specifically?
Shareholders may individually waive their pre-emption rights. The extraordinary general meeting of shareholders may also cancel the pre-emption rights by a two-thirds majority decision in an SA, or with the majority stated in the articles of association in an SAS. In private companies, pre-emption rights may be cancelled for the benefit of either identified subscribers or a category of persons. Where the pre-emption rights are cancelled to the benefit of identified shareholders, the latter may not vote on the cancelling resolution. Any decision on the issuance of shares made in contravention of these rules is void. 
3.
What are the statutory rights of pre-emption on transfer?
There are no statutory rights of pre-emption on the transfer of shares, but the articles of association of an SA or an SAS may provide that any transfer of shares either between shareholders or to a third party must first be offered to all or a category of shareholders. Any transfer made in contravention of the terms of the pre-emption clause is deemed unenforceable against the company and the other shareholders. 
The articles of association may also provide that any transfer to a third party of shares owned by the shareholders must be subject to the prior approval of the company (given either by the shareholders or by a specified management body). Any transfer of shares made in violation of the above is void.
4.
What are the procedures for issuing shares?
According to article L.225-129 of the French Commercial Code, the extraordinary general meeting has the exclusive power to authorise an increase in capital. The decision of the extraordinary general meeting is based on the report from the management of the company. The extraordinary general meeting may itself determine the terms and conditions of each issue. It may also delegate its powers to decide any issue of shares to the board of directors or the management committee of the SA, or to the president of the SAS, as applicable. 

As a general principle, the increase in capital must occur within five years of the date of the decision to increase the capital of the company. This time period is reduced to 26 months if the shareholders' meeting delegates the decision on the increase to management, and it is reduced to 18 months if the shareholders' pre-emption rights are cancelled. 
5.
Is a notarial deed required?
No, except for a capital contribution made in real estate property.
6.
Is any government consent required?
Government consent is not usually required for an issue or transfer of shares. 
However, French legislation requires that certain investments in certain "sensitive" sectors are subject to prior approval by the French Government. For investors from non EU countries, "sensitive" sectors include: gambling activities (e.g. casinos); private security services; research, development or production of chemical or biological antidotes; activities concerning equipment for intercepting communications or eavesdropping; services for evaluation of security of computer systems; dual-use (civil and military) technologies; cryptology; activities of firms that are repositories of defence secrets; research, production or trade in arms, munitions, explosives or other military equipment; or any other industry supplying the defence ministry any of the goods or services described above. 

If a sensitive sector is involved, Government approval is required for the following investments: acquisition of control of a French company; direct or indirect acquisition of a branch of a French company; direct or indirect crossing of the one-third threshold in shares or voting rights of a French company. 

Restrictions are less important for EU investors.

Investments in certain regulated businesses (banking or insurance sectors, for example) may also be subject to the prior approval of certain authorities. 
Moreover, economic concentrations
 in France are subject to mandatory control by the Competition Authority (Autorité de la concurrence) when the following cumulative conditions are met:

· the total worldwide turnover of all the undertakings concerned (including their group) is higher than EUR 150 million;

· the total turnover achieved in France by at least two of the undertakings concerned is higher than EUR 50 million; and

· the Concentration does not come within the jurisdiction of the European Commission (EC Regulation 139/2004 of 20 January 2004).

According to the so-called Law for the Modernisation of the Economy adopted on 4 August 2008, lower thresholds are now applicable in the retailing sector. 

For more information, please refer to our client briefing Merger & Acquisitions in France.

7.
Is capital duty payable?
If the issuance of new shares results from the incorporation of profits or reserves into the share capital, a fixed capital duty of EUR 375 or EUR 500 (depending on whether the capital of the SA or SAS post completion of the incorporation of profits or reserves is lower or higher than EUR 225,000) is due.
The same fixed capital duty applies if the issuance of new shares results from contributions made to the share capital of an SA or SAS, provided that these contributions are made in exchange for shares only and that the contributor is subject to corporate income tax. A specific capital duty applies to contributions of real estate, going concerns, clienteles or lease rights, when persons who are not subject to corporate income tax make such contributions.  The rate of this duty is 5% for contributions of real estate. For contributions of going concerns, clienteles or lease of rights, the duty is 0 for that portion of the value of the asset contributed which does not exceed EUR 23,000, 3% for the portion between EUR 23,000 and EUR 200,000 and 5% for the excess.  The proportional duty may, however, be replaced by the fixed duty mentioned above, if the contributor commits to hold the shares received in exchange for the contribution for at least three years.
THE BOARD(S)
1.
How many boards are there?
Société par actions simplifiée

An SAS is managed by its president who represents the company vis-à-vis third parties. The articles of association of an SAS may also provide for the appointment of managing directors (directeurs généraux) who also have the power to represent the company. The conditions of appointment and removal of, and the powers of, the president and/or the managing directors are determined in the articles of association. The articles of association can also provide for other corporate bodies within the SAS (such as a board of directors, a management committee or a supervisory committee). In such a case, the articles of association of the company will define the powers and the functioning rules (quorum, majorities, notice periods, etc.) of such corporate bodies.

Please note that the remainder of this document will only refer to the Société anonyme with respect to questions relating to the board(s), the chairman and other board matters given that management issues in the SAS are ruled by the articles of association. 
Société anonyme

In an SA, there are two different types of management: (i) a board of directors (one-tier system) and (ii) a management committee and supervisory board (two-tier system). 

(a)
In an SA with a board of directors, the actual management of the company is performed by the managing directors, who represent the company vis-à-vis third parties. The board of directors may decide to combine the role of the chairman with that of the managing director. In such a case, he will be referred to as président directeur général. Please note that delegated managing directors may also be appointed (directeurs généraux délégués).

(b)
In an SA with a management committee and supervisory board, the actual management of the company is collectively performed by the management committee, and the president of the management committee represents the company vis-à-vis third parties. Subject to the approval of the supervisory board, the members of the management committee may allocate management responsibilities among themselves. Such allocation must not result in the members of the management committee acting individually.
2.
What are the responsibilities and obligations of the board(s)?
The board of directors is responsible for the overall direction of the company whilst the managing director of the company is responsible for the actual management of the company. The board's powers are limited by the powers expressly granted to shareholders' meetings by law and may also be limited by specific provisions of the articles of association. The board of directors exercises its powers collectively and may conduct any inspections and audits within the company as it considers appropriate.

The supervisory board of an SA permanently and collectively supervises the management of the company by the management committee. Throughout the year, the supervisory board may carry out reviews and controls as it deems necessary and may request copies of documents that it considers useful to carry out its supervision. Certain decisions of the management committee must also be subject to the prior approval of the supervisory board.
3.
What is the power of individual directors to bind the company?
The board of directors or the supervisory board of an SA is a collective corporate body. Individually, the members of these two corporate bodies do not have any power and are not in a position to represent the company.
4.
Do these differ for executive and non-executive directors?
Yes.
Day-to-day management of the SA is undertaken by the managing director (and delegated managing director(s), if any) or by the management committee (and the member(s) of the management committee carrying out management responsibilities, if any).

In an SA with a board of directors, the managing director and any delegated managing director(s) represent the company vis-à-vis third parties.

In an SA with a management committee and a supervisory board, the president of the management committee (or, if any, managing directors) represent(s) the company vis-à-vis third parties. 

Each of these management corporate bodies must act in all circumstances in the best interest of the company. 

Non-executive directors have no authority to bind the company unless specific delegations of powers are put in place.
5.
How are the directors appointed/removed?
Appointment

On the incorporation of an SA, the directors or members of the supervisory board are appointed in the articles of association. Subsequent directors or members of the supervisory board are appointed during general shareholders' meetings. In practice, this appointment occurs during the shareholders' meeting which reviews the SA's annual accounts.

In an SA with a management committee and a supervisory board, the member(s) of the management committee and the president of the management committee are appointed by the supervisory board.

In an SA with a board of directors, the managing director and delegated managing directors, if any, are appointed by the board of directors.
Removal

A director, a member of the supervisory board or a member of the management committee can be removed at any time at a general shareholders' meeting. A member of the management committee can also be removed by the supervisory board if the articles of association so provide. The dismissal need not be justified, except for that of members of the management committee, who are entitled to damages if their dismissal is not justified. Directors and members of the supervisory board are only entitled to damages if the circumstances of their removal were vexatious.

The managing director and the delegated managing director(s) can be removed by the board of directors. This dismissal must be justified. The articles of association may, however, provide that the dismissal does not need to be justified. 
6.
In particular, what majority of shareholders can appoint or remove directors?
Directors or members of the supervisory board can be appointed and removed by a general shareholders' resolution. A simple majority of the shareholders present or represented with voting rights must vote in favour of it.
7.
Can alternate directors be appointed; if so, what are their rights and obligations?
No, alternate directors or members of the supervisory board may not be appointed under French law.
8.
To what extent can the powers of the board be delegated to committees or individual directors?
As a general rule, the board of directors or the supervisory board must act collectively in the exercise of its power. There are no statutory provisions allowing a board to delegate its powers.
9.
Are differential voting rights permitted, i.e. can one director have more votes than his fellow directors?
Decisions are passed by a vote of the majority of the directors or members of the supervisory board present or represented, and each director or member of the supervisory board has one vote. Differential voting rights are not permitted. Depending on the articles of association, a larger majority may be required for certain decisions. The chairman of the board of directors or the supervisory board has a casting vote in the event of a tie, unless the articles of association provide otherwise.
10.
Is it possible to give a group of shareholders an entrenched right to appoint a director or directors?
Yes, if the shareholders' agreement (i.e., according to contractual rights) or the articles of association so provide (via preference shares, for example).
11.
 Is a contractual right to appoint a director effective?
Yes, but not against the company.
CHAIRMAN
1.
Who appoints the chairman of the board(s)?
The board of directors and the supervisory board each elects its chairman (who must be an individual and not a company) from among their members. The supervisory board must also elect a vice chairman. A simple majority decision is sufficient, subject to any contrary provision in the articles of association. 
2.
What are his rights and obligations?
In an SA with a board of directors, the chairman organises and supervises the board of directors duties and reports thereon to the shareholders' meeting. The chairman ensures the proper functioning of the board of directors and shareholders' meetings.

In an SA with a management committee and a supervisory board, the chairman and/or the vice chairman of the supervisory board are in charge of convening supervisory board meetings and conducting its discussions.
3.
Does he have a casting vote?
The chairman of a board of directors or supervisory board of an SA has a casting vote.
4.
If so, can it be removed?
Yes, but only if there is a provision in the articles of association removing the casting vote.
OTHER BOARD MATTERS
1.
What are the quorum requirements for a board and to what extent can they be varied?
The quorum for board of directors or supervisory board meetings of an SA is 50 per cent of its members.
2.
How are board meetings called, i.e. who has the right to call them and what are the notice provisions?
Meetings of the board of directors or the supervisory board of an SA are convened by their respective chairmen. The vice chairman of the supervisory board is also entitled to convene supervisory board meetings. Meetings may be held at the registered office of the company or at any other place indicated in the notice. The procedure for convening a meeting of the board of directors or supervisory board is set out in the articles of association (i.e., it can be provided that notice of the meeting can be given by any means, even orally, and without prior notice, if all the directors or members of the supervisory board attend or agree). 

Please note that, if certain conditions are met, one-third of the members of the board of directors or the managing director, or one-third of the members of the supervisory board or one member of the management committee may ask their chairman to convene a board meeting. 

The company's statutory auditors must be invited to all meetings of the board of directors or supervisory board which examine or approve the annual or intermediate accounts. In addition, representatives of the company's works council, if any, must be invited to all meetings of the board of directors or the supervisory board. The company's statutory auditors and the representatives of the company's works council are only entitled to attend the meeting and have no voting rights.
3.
Can meetings be held on the telephone?
Yes. Meetings of the board of directors or the supervisory board of an SA may be held by telephone or video conference in certain specific circumstances provided that certain conditions are met. 
4.
Are written resolutions of all (or a majority) of directors effective?
No. In an SA, written resolutions of the directors or the members of the supervisory board are not effective (unlike in an SAS).

Please note that preparation of minutes of meetings of the board of directors or the supervisory board is compulsory. If no minutes are prepared and approved, any decision taken at the meeting will be considered void. 
5.
What are the rules regarding directors voting on matters in which they are interested?
As far as regulated agreements (conventions reglementées) are concerned, French law provides that the interested director or member of the supervisory board of an SA shall not take part in the vote.
6.
If a director is removed against his will, does he have rights of compensation?
A director or a member of the supervisory board of an SA may be removed at any time at an ordinary general shareholders' meeting. The dismissal does not need to be justified; however, a director or member of the supervisory board may sue for damages if the removal was particularly insulting or vexatious.
SHARE TRANSFERS
1.
What are the formalities for transferring shares?
The transfer of shares is made, in respect of third parties and the company, by a transfer from the seller's account to the buyer's account upon presentation of a transfer order (ordre de mouvement) duly signed by the seller. If the shares are not fully paid up, a reference must be made as to the unpaid balance amount. All share transfers are also registered in the company's share transfer register, the pages of which are numbered, initialled and held in chronological order by the company. The company must register the transfer in the shareholders' account and share transfer register upon receipt of the transfer order. The purchaser will only acquire ownership of the shares if the shares are registered in its shareholders' account.
2.
Is board approval required?
In principle, there are no restrictions on transferring shares in a limited company. However, the company's articles of association may state that the transfer of shares must receive the prior approval of the board of directors or supervisory board in an SA or a specific corporate body in an SAS.
3.
Who needs to sign the transfer document?
The transfer order must be dated and signed by the seller who must add, above his signature, the expression "Bon pour transfert de X actions" (agreement for the transfer of X shares).

Once completed and signed, the transfer order must be given to the person in charge of keeping the records of the company (share transfer register) in order for the transfer to be duly registered on the record.

The transfer order does not need to be signed by the purchaser. 
4.
Does it need to be notarised?
No.
5.
Is stamp duty or any other impost charged on share transfers?
No stamp duty is charged on share transfers. However, share transfers must be registered with the French tax authorities. 
The transfer of shares in an SA or an SAS which is not predominantly concerned with making  investments in French real estate, is subject to a 3 per cent. registration tax. This registration tax is assessed on the consideration paid, or on the fair market value of the shares if higher, and is capped at EUR 5,000 per transfer.  If the shares are listed, the registration tax is only due if the transfer is embodied in a written agreement.
The sale of shares in companies (whatever their form) which are predominantly concerned with making investments in French real estate (i.e. unlisted companies the assets of which consist of at least 50 per cent. of French properties, French real estate rights or shares of companies predominantly invested in similar assets at the time of the transfer or within the year preceding the transfer) are subject to a 5 per cent. registration tax (without cap or allowance).

The registration tax is payable by the purchaser within one month following the transfer. The seller is, however, jointly liable for payment of this tax to the tax authorities if the purchaser does not pay the tax.
6.
Do local companies have share certificates?
No.
7.
Are there any restrictions on who can hold shares in a local company?
No. Some restrictions may, however, exist if the company's activity is regulated.

There are also some prohibitions (subject to certain exemptions), notably in relation to a company acquiring its own shares, or to holding shares in its parent company.
8.
Are there any legal impediments on the company paying the fees of subscribers for shares?
Article L. 225-216 of the French Commercial Code contains restrictions on a company providing financial assistance; in particular, it contains a specific prohibition on a company providing loans or granting security for the purpose of financing the acquisition of its own shares. This article sets out the basic rule that an SA or an SAS may not advance funds, grant loans or grant security for the purpose of the subscription or acquisition of its own shares by a third party. The French Commercial Code does not allow for a "whitewash" procedure.
SHAREHOLDER LOANS
1.
What are the relevant local legal considerations with regard to shareholder loans? In particular, are there any special rules which apply because these loans are held by shareholders (for instance, would the interest be treated as a distribution under any circumstance)?
Shareholder loans in a French LBO transaction usually take the form of bonds (sometimes convertible bonds) which are normally issued by the company by a shareholders' resolution (in respect of ordinary bonds or convertible bonds) or a board of directors resolution (in respect of ordinary bonds).
2.
Are the shareholder loans freely transferable under local law and are there any regulatory restrictions on the creation and the transfer of loans?
This depends on the form of the shareholders' loan.

Any transfer of shareholder loans is only effective against third parties after the borrower has been notified of such transfer by a huissier de justice (bailiff) or when the borrower has accepted the transfer by a notarised deed.

When shareholder loans take the form of bonds or of convertible bonds, the borrower does not need to be notified by a huissier de justice or to have accepted the transfer in a notarised deed: the transfer is simply effected by a transfer order as for a transfer of shares.
3.
What is the tax treatment of interest and capital payments on the loans?
From a corporate income tax standpoint, the deductibility of the interest paid by the company on a loan granted by shareholders or related parties is subject to conditions and limitations. 

Interest which is treated as non-deductible may, depending on the reason for such non-deductibility, be treated as a deemed dividend for French tax purposes.
From a withholding tax standpoint, interest paid by a French corporate borrower to a foreign lender is generally exempt from withholding tax provided mainly that the funds were drawn down from abroad (save in certain conditions) and a written loan agreement was executed before the funds were made available.
For more information, please refer to our client update on French thin capitalisation rules.
WARRANTS
1.
Can companies grant warrants to subscribe for new shares and what are the approvals (shareholder, regulatory, etc.) which are required?
In this context a warrant is a transferable option giving the holder the right to acquire shares in a company.

In French private equity transactions, warrants are usually subscribed for by managers and/or the mezzanine lenders – their principal advantage being one of cashflow, since the holder need only pay for the shares it is entitled to subscribe for under the warrants when, and if, it exercises its subscription rights. There is no equity risk for the mezzanine lenders or the managers (except for the subscription price of the warrants), as they will only exercise their rights if the market value is higher than the exercise price. Typically, the warrants are attached to shares (when subscribed for by managers) or to bonds (when subscribed for by mezzanine lenders).

The warrants (whether independent or attached to other instruments) are issued on the authorisation of the shareholders at an extraordinary general meeting. As for share capital increases, the general meeting may delegate its powers to issue warrants for a 26-month period. 
2.
Do warrant holders have any rights to participate in pre-emption provisions of shares?
If the pre-emption rights attached to share issues have not been cancelled by a shareholders' resolution, the company must protect the rights of the warrant holders by (i) allowing them to exercise their warrants and thus participate in the issue of the shares pro rata, or (ii) taking appropriate measures so that they can subscribe for a pro rata number of shares at the time they exercise their warrants, or (iii) ensuring that the warrant terms and conditions provide that the number of shares over which the warrants are exercisable is adjusted if further shares are issued in the company, so as to avoid the warrant holders' interest being diluted. Warrant holders may also have contractual protection in the shareholders'/warrant holders' agreement covering the possibility of a share issue where pre-emption provisions benefiting the shareholders have been cancelled by a shareholders' resolution.
3.
Are warrants freely transferable (or are there, for instance, statutory pre-emption procedures)?
In general, warrants are freely transferable.  However, specific provisions in the articles of association or in the warrant holders' agreement may impose restrictions on the transfer of the warrants. 
4.
Are there consequences of the warrants being held by people who are also shareholders of, and lenders to, the company?
Not that we are aware.
5.
Generally, is it possible (and if so, are there any adverse consequences) to provide that shares, loans and warrants will only be transferable together and in set proportions?
Yes, it is possible; however, specific tax advice should be taken.
MANAGEMENT RIGHTS
1.
Do management shareholders have any special rights as such?
Management shareholders do not have any general statutory rights deriving from their status as management shareholders.
MANDATORY SALES
1.
Can arrangements be put in place to force management to sell their shares when they leave employment – if so, can this be at below fair value?
Yes.  These can relate to an employee's entire shareholding or to only a percentage of it (depending on their length of service), and they are usually triggered when an employee or director of a company ceases to hold that position for any reason.

The terms and conditions of such a transfer may be included in the company's articles of association in an SAS, or in put and call options over the shares/warrants held by the manager in an SA or SAS.
� 	These optional reserves are created either by the articles of association of the company or a shareholders' resolution.


�	Pursuant to article L. 430-1 of the French Commercial Code, a concentration occurs : (i) when two or more previously independent undertakings merge; or (ii) when one or more natural persons already controlling at least one undertaking, or when one or more undertakings acquire, directly or indirectly, the control of all or part of one or more other undertakings (whether by the acquisition of capital or by purchasing assets, by contract or by any other means). Moreover, the creation of a full-function joint venture (i.e. that performs on a lasting basis all the functions of an autonomous economic entity), also constitutes a concentration.
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